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Introduction 

 

There were 70,506 family class immigrants in 2006. 45,278 of them were spouses. Family class 

immigrants are the second largest class of immigrants, next to economic immigrants.2 

 

Citizenship and Immigration Canada requires the Canadian sponsors of family class immigrants 

to execute a “Sponsorship Agreement,” the purpose of which is to ensure that the Sponsor, and 

not the Government, takes financial responsibility for the support of the immigrant. 

 

The latest version of the Sponsorship Agreement is attached as Schedule “A” to this paper.  

 

For spouses, the period of sponsorship is now three years.  For children, it is up to ten years. 

 

In this paper, the person sponsoring the immigrant will be referred to as the “Sponsor” and the 

immigrant who is sponsored will be referred to as the “Immigrant.” 

 

In the majority of cases, the Sponsor honours the Sponsorship Agreement voluntarily, and there 

is no need for enforcement.  

 

However, there are exceptions. In some cases, there is a breakdown in the relationship between 

the Sponsor and the Immigrant, and the Sponsor refuses to provide financial support. Where the 

Sponsor and Immigrant are spouses, it is open to the Sponsor to claim spousal support. This 

paper will examine the effect of Sponsorship Agreements on spousal support claims. 

 

Brief overview of law of spousal support  

 

Spousal support is a statutory remedy. There is no common law right to spousal support.  

 

There are two relevant statutes: 

 

• The Divorce Act - a federal statute. It applies only to spouses who are legally married. 
 

• The Family Law Act - a provincial statute. It applies to unmarried couples who have 

cohabited for three years. It also applies to legally married couples.  Therefore, legally 

married claimants can proceed under either statute. 

                                                 

 

 
1 Partner, Chappell Bushell Stewart LLP, 416-351-0005 x 204 
2 Government of Canada Website, www.cic.gc.ca/english/resources/statistics/facts2006/overview/03.asp 

http://www.cic.gc.ca/english/resources/statistics/facts2006/overview/03.asp
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These provisions are set out in full at Schedule “B.” 

 

There is a great deal of case law interpreting these provisions.  Ultimately, the court has a 

discretion to award spousal support, which discretion is based on many factors, including: 

 

• Need of the claimant 

• Ability to pay of the respondent 

• Incomes of the parties and ability to earn income 

• Any agreement relating to spousal support 

• The ages of the parties 

• The length of the marriage 

• The roles assumed during the marriage (i.e. was it a traditional marriage where the wife 

was out of the workforce for many years taking care of children?) 

• Child care responsibilities  

• Capital assets of the parties. 

 

There are now “Spousal Support Guidelines” which provide further guidance to the court in 

exercising its discretion. In summary, these Guidelines provide for income sharing. The degree 

of sharing depends on the length of the marriage, the ages of the parties and the number of 

dependant children. They are non-binding and the court can ignore them if they produce an 

unfair result.   

 

 

How much weight is given to Sponsorship Agreements in Spousal Support cases? 

 

This writer has been able to draw five propositions from the case law.  

 

 

# 1 - Sponsorship Agreements are an important factor in spousal support claims 

 

In the experience of this writer, a significant number of Sponsors do not appreciate the 

seriousness of the Sponsorship Agreement. This group does not think that obligation is “real.”  

When the marriage fails, some Sponsors are shocked when faced with the consequences of 

Sponsorship Agreements. Some Sponsors assume that they will be relieved of obligations under 

the Sponsorship Agreement if they can prove that the Immigrant / spouse is guilty of misconduct.  

 

In fact, the Sponsorship Agreement is “real.”  The fact that the Sponsor thinks that the Immigrant 

/ spouse is guilty of misconduct is unlikely to be a defence to the spousal support claim.  
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Where the marriage fails, the Sponsor often comes to the conclusion that the Immigrant tricked 

the Sponsor into the marriage for immigration purposes. Whether true or not, this is unlikely to 

be helpful in defending a spousal support claim. There is no language in the Sponsorship 

Agreement that relieves the Sponsor of liability if the Immigrant is guilty of misconduct.  

 

Case law throughout Canada is unanimous in stating that Sponsorship Agreements are a 

significant factor in spousal support claims. 

 

Numerous cases support this proposition. Virtually every case contains a statement similar to this 

statement from Justice Himel in Segal v. Qu: 

 

The authorities hold that sponsorship agreements are ‘very much relevant’ to the determination 

of support and obligate a sponsoring spouse to support an immigrant spouse. Sponsors' 

undertakings to Citizenship and Immigration Canada must be meaningful, legal obligations. I 

find that the sponsorship agreement is an agreement which must be considered within the 

meaning of s. 15.2(4)(c).3 

 

In Nahatchewitz v. Nahatchewitz, the Court of Appeal dismissed an appeal from a trial judge’s 

decision to award a lump sum spousal support. One factor in the trial judge’s decision had been a 

Sponsorship Agreement. The Court of Appeal said: 

 

The trial judge considered all the circumstances, including the husband's Undertaking of 

Assistance given to Immigration Canada, and ordered that a lump sum payment of $15,000 was 

appropriate. I would not interfere with his determination.4 

 

 

# 2 - the combination of a Sponsorship Agreement and a claimant on public assistance 

creates an overwhelming case for spousal support. 

 

Family court judges do not like to see sponsored immigrants on public assistance. That is the 

very thing that the Sponsorship Agreement was designed to avoid.   

 

There are at least eight reported cases where Immigrants on social assistance successfully sued 

for spousal support. 5 The writer is not aware of a case where an immigrant on social assistance 

was unsuccessful in a spousal support claim against a Sponsor. 

                                                 

 

 
3 Segal v. Qu [2001] O.J. No. 246, paragraph 85 
4 Nahatchewitz v. Nahatchewitz (1999) 1 R.F.L. (5th) 395, paragraph 26 
5 Achari (Samy) v. Samy (2000), 9 R.F.L. (5th) 247, paragraph 6 

Lalli v. Lalli [2002] O.J. No. 1957, paragraph 59 

Narayan v. Padathe [2005] O.J. No. 5993, paragraph 68 

Gidey v. Abay [2007] O.J. No. 3693, paragraph 15 

Ferron v. Ferron [1997] 31 R.F.L. (4th) paragraph 26 

Nathoo v. Nathoo, [2005] A.J. No. 255, paragraphs 9-10 

Sarai v. Sarai [1999] B.C.J. No. 2786, paragraph 16 
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In Ferron v. Ferron, Justice Karswick stated: 

 

It would be unreasonable to expect that public welfare should be paid to the applicant when the 

respondent undertook to Immigration Canada to sponsor and financially to support the applicant 

for a period of five years. 6 

 

 

# 3 - Although highly relevant, a Sponsorship Agreement is not conclusive as to the 

question of entitlement 

 

The fact that a Sponsorship Agreement has been signed does not necessarily mean that the 

Immigrant will be entitled to spousal support. The court does not “rubber stamp” the 

Sponsorship Agreement. 

 

The leading case on this point is the British Columbia decision of Achari v. Sami, where the 

court stated: 

 

Therefore the agreement is very much relevant in determining entitlement. However, the 

agreement that would otherwise bind the husband for ten years cannot supersede the specific 

laws that deal with maintenance. In other words, sponsorship agreements cannot impose 

obligations greater than those imposed by the family law. The sponsorship agreement must be 

considered together with the general principles applicable to spousal maintenance. In the 

circumstances the provisions of both the Divorce Act and the Family Relations Act are 

nevertheless applicable.7 

 

This case has been followed in Ontario on at least three occasions. 8 

                                                                                                                                                             

 

 

 

 

 

 

 

 

 

 

 

 

 

 
Segal v. Qu supra note 3, paragraph 81 
6 Ferron v. Ferron, supra, note 5, paragraph 19 
7 Achari v. Sami, supra note 5, at paragraph 13 
8 Johnson v. Johnson 2005 O.J. No. 5641, paragraph 62 
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In fact, there is a case where the spousal support flowed in the opposite direction to what was 

contemplated in the Sponsorship Agreement. In Gregory v. Brown, Justice Clark ordered the 

Immigrant to pay spousal support to the Sponsor, as the Immigrant had greater income, the 

Sponsor had need, and the court found that the Immigrant had used the Sponsor for immigration 

purposes. Justice Clark stated: 

 

Although the case law suggests that the signing of an undertaking for spousal support may be a 

relevant factor in the analysis of liability, it is not a pivotal factor in this case, as the court finds 

that Mr. Brown was using Ms. Gregory to secure his immigration status.9 

 

This is the only case of which the writer is aware where misconduct of the Immigrant allowed 

the Sponsor to avoid the consequences of the Sponsorship Agreement. With respect, it is the 

opinion of this writer that this reasoning should be viewed with caution, for the following 

reasons: 

 

The writer is not aware of any other case which says this. 

 

The Sponsorship Agreement itself is not contingent on good conduct by the Immigrant. 

 

Generally, conduct is not a relevant factor in the spousal support analysis. See section 15.2(5) of 

the Divorce Act and section 33 (10) of the Family Law Act. 

 

Allegations of misconduct are common in these cases. The Sponsor often believes that the 

Immigrant is guilty of misconduct.  If misconduct can vitiate the Sponsorship Agreement, many 

of these cases will turn into long inquiries into the conduct of the parties. Courts are loathe to 

examine whose fault it was that the marriage broke down. 

 

                                                                                                                                                             

 

 

 

 

 

 

 

 

 

 

 

 

 

 
Segal v. Qu, supra note 5, paragraph 81 

Narayan v. Padathe, supra note 5, paragraph 18 
9 Gregory v. Brown (2005) O.J. No. 4565, paragraph 69 
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There are public policy reasons against this reasoning. If the Sponsor has really been duped by 

the Immigrant into a marriage, should the Sponsor be entitled to transfer the responsibility for 

financial support to the taxpayer? Why should the taxpayer pay for the Sponsor’s bad judgment?  

 

 

# 4 - Although highly relevant, a Sponsorship Agreement is not conclusive as to the 

question of duration of support 

  

Do the courts routinely make spousal support orders for the time period in the Sponsorship 

Agreement? Definitely not. 

 

The chart below summarizes cases reviewed by the writer.  

 

# Name of case  Period of 

cohabitation  

Period of 

marriage  

Period of 

Immigration 

Sponsorship 

Amount and duration of 

Spousal  Support 

1 Achari v. Sami 

[2000] B.C.J. 

No. 1651 

 

1   

y e a r 

1 ¾ years 10 years $1,000 per month for 1 year, 

with a review at that point 

2 Anilevska v. 

Meheriuk 

[2001] A.J. No. 

584 

 

13 months 22 months 10 years  The husband was ordered to 

pay a total of 26 months of 

spousal support, including 

interim award ranging from 

$2000 per month under interim 

award to $2300 per month in 

final award.  

 

3 Camilleri v. 

Camilleri 

(2000) 13 

R.F.L. (5th) 8 

appeal 

dismissed at 

(2001 19 R.F.L. 

(5th) 15 

28 months 3 ½ years 10 years Husband ordered to pay $1800 

per month for 10 years 

inclusive of interim order  
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# Name of case  Period of 

cohabitation  

Period of 

marriage  

Period of 

Immigration 

Sponsorship 

Amount and duration of 

Spousal  Support 

4 Gidey v. Abay, 

[2007] O.J. No. 

3693 

11 months  3 ¼ years  3 years  Temporary order for 15 months 

of spousal support at $900 per 

month.  

 

Discretion left to trial judge to 

order additional support  

  

5 Gregory v. 

Brown  

[2005] O.J. No 

4565 

8 years  6 years  10 years  Trial judge orders Immigrant to 

pay spousal support to Sponsor 

 

 

6 Johnson v. 

Johnson 

[2005] O.J. No. 

5641  

 

4 months 1 month 10 years  $1,400 per month, retroactive 

to date of separation; non time 

limited. 

7 Khan v. Khan 

15 R.F.L. (6th) 

308 

 

 

 

2 years, 8 

months  

14 months 10 years Altogether, wife received 29 

months of support: 

 

5 months of interim support at 

$900 per month 

 

2 years of support at $1,500 per 

month 

 

8 Lalli v. Lalli 

[2002] No. 1957 

 

Just under 2 

years 

2 ½ years 10 years $2,500 per month for two 

years.  
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# Name of case  Period of 

cohabitation  

Period of 

marriage  

Period of 

Immigration 

Sponsorship 

Amount and duration of 

Spousal  Support 

9 Nathoo v. 

Nathoo 

[2005] A.J. No. 

255  

86 days  15 months  3 years  Interim order: 

 

$1500 lump sum to help wife 

get apartment 

 

$1400 per month for six 

months  with a review 

 

10 Narayan v. 

Padathe  

[2005] O.J. No. 

5993 

 

1 ¼ years 2 years 10 years  Trial judge awarded wife 

spousal support as long as she 

was a student at Ryerson 

University, and for six months 

thereafter in the amount of 

$3,200 per month. 

 

Trial judge also awarded wife 

retroactive support for period 

from separation until date of 

interim award. 

 

11 Segal v. Qu 

[2001] O.J. No. 

246 

 

 

 

slightly less 

than four 

years 

slightly 

less than 

four years 

10 years  Including interim award, the 

wife was to receive 3 years, 4 

months of spousal support 

12 Lee v. Lee 3 

R.F.L. (3d) 172 

20 months 7 months  10 years  Trial judge awarded 22 months 

of support. 

 

Immigrant had also received 

interim support – it appears 

that this interim support was 1-

2 years although the reasons 

are not exact on this point 
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# Name of case  Period of 

cohabitation  

Period of 

marriage  

Period of 

Immigration 

Sponsorship 

Amount and duration of 

Spousal  Support 

13 Sarai v. Sarai 

[1999] B.C.J. 

No. 2786 

2 months 3 ½ years 10 years $1200 per month in non time 

limited support 

 

In most cases, the duration was less than the period of Sponsorship. This flows from the fact that 

the Sponsorship Agreement is only one factor in the analysis. Most of these cases involve short 

marriages, and this factor often outweighs the Sponsorship Agreement factor.  

 

 

#5 - A Marriage Contract is unlikely to alleviate liabilities under a Sponsorship Agreement 

 

There are several cases where a Marriage Contract was signed contemporaneously with the 

Sponsorship Agreement.  The Marriage Contract contained full and final releases of spousal 

support. There was then a breakdown of the relationship and the Immigrant sued for spousal 

support. The Sponsor defended, partly on the basis of the Marriage Contract.  

 

The results of these cases were generally favourable to the Immigrant. In other words, the courts 

are inclined not to enforce a Marriage Contract which purports to nullify a Sponsorship 

Agreement. 

 

In Johnson v. Johnson, Justice Renaud set aside the Marriage Contract as unconscionable and 

awarded spousal support. He stated: “Clearly, the sponsorship agreement must be given a higher 

priority than the marriage contract.”10 

 

In Camilleri v. Camilleri, Justice Langdon found that a Marriage Contract created 

unconscionable circumstances where the Sponsor was living in luxury and the Immigrant was 

living in squalor. He awarded $1800 per month in spousal support, with the support to terminate 

at the end of the ten year sponsorship period.11  The Court of Appeal dismissed an appeal from 

Justice Langdon’s decision. 12 

 

                                                 

 

 
10 Johnson v. Johnson, supra note 7, paragraph 22 
11 Camilleri v. Camilleri (2000) 13 R.F.L. (5th) 18 
12 Camilleri v. Camilleri (2001) 19 R.F.L. (5th) 15 
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In Segal v. Qu, Justice Himel upheld two Marriage Contracts, both of which contained releases 

of spousal support. However, she found that there had been a material change in circumstances 

after the two contracts were signed, and awarded spousal support in the amount of $2,500 per 

month for two years.13 

 

Enforcement of Sponsorship Agreements outside of Spousal Support Claims 

 

Spousal support claims are not the only thing that a Sponsor has to worry about when he / she 

signs a Sponsorship Agreement. 

 

Sponsorship Agreements can be enforced by governments as well as spouses.  There is now a 

“Memorandum of Understanding” between the Minister of Citizenship and Immigration and the 

Canada Revenue Agency, whereby enforcement of Sponsors’ liabilities to the Minister is 

delegated to the Canada Revenue Agency.  

 

See Schedule “C” for a copy of the Memorandum. 

 

The writer currently has a client whose GST refunds and Income Tax refunds are being withheld 

by the Canada Revenue Agency, due to a default under a Sponsorship Agreement.  

 

 

Conclusion 

 

In my opinion, too many Sponsors sign Sponsorship Agreements casually, without sufficient 

thought about the consequences if there is a breakdown in the relationship with the Immigrant.  

 

It is respectfully suggested we as lawyers should advise Sponsors, before they sign the 

Sponsorship Agreement, of at least three things: 

 

• To consider the possibility that there will be a breakdown of the relationship; 

 

• That the obligation to support the Immigrant is real, and will continue even if there is a 

breakdown of the relationship; and 

 

• That misconduct on the part of the Immigrant is unlikely to be a defence to a claim for 

spousal support. 

 

 

                                                 

 

 
13 Segal v. Qu supra note 5 
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