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Relevance of Oppression Remedies to Family Law 

At some point in your career, your client will be the minority shareholder in a family 

corporation. The other shareholder will be the estranged spouse.  In the heat of an acrimonious 

divorce, the estranged spouse will treat your client unfairly.   

The most effective remedies are in the Ontario Business Corporations Act (“OBCA”) not the 

Family Law Act or Divorce Act. 

In particular, the OBCA allows a court to order a buyout.  The court can order the estranged 

spouse: 

a. to buy your client's shares at fair market value, or  

 

b. to sell his / her shares to your client at fair market value.  

The power to order a buyout allows the court to separate two shareholders who do not get along 

and cannot run a business together.   Without a forced buyout, your client’s capital could be 

“stuck” in a private corporation.  

The OBCA offers remedies in addition to buyout. The following table summarizes remedies 

granted to spouses under the OBCA (or similar legislation in other jurisdictions): 

Case Remedy granted 

Belman v. Belman3 Husband ordered to sell shares to wife for fair market 

value. 

Proulx v. 2006550 Ontario Inc.4  Husband ordered to buy wife's shares for fair market 

value. 

Re Ferguson and Imax Systems Corp 

et al.5 

Corporation enjoined from implementing a resolution 

to redeem the wife's shares and put her out of the 

corporation.  

                                                           
3 1995 CarswellOnt 1652, 26 B.L.R. (2d) 52, 26 O.R. (3d) 56, 58 A.C.W.S. (3d) 444. 
4 2005 CarswellOnt 6911 [2006] W.D.F.L. 513, 15 B.L.R. (4th) 72, 25 R.F.L. (6th) 149, 144 A.C.W.S. (3d) 64. 
5  47 O.R. (2d) 225, 11 D.L.R. (4th) 249 1984. 
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Godinek v. Godinek6 Corporation to comply with OBCA re meetings, 

appointment of auditors and other matters requiring 

disclosure to and consent of wife.  

Corporation to pay fees of accountant retained to 

review information with wife. 

Husband and corporation restrained from taking steps 

which reduce value of wife’s interest.  

Husband and corporation restrained from disposing 

of assets except in ordinary course of business. 

Wife to get at least 1/3rd of profits. 

Husband obligated to comply with OBCA. 

Maloney v. Maloney7 Parties to continue operating the business, but the  

court made a detailed order setting out their roles, 

work hours, and remuneration. 

 

Hypothetical: Wendy and Harold 

In discussing OBCA remedies, I will refer to the following hypothetical: 

a. Wendy and Harold married in 1998 and separated on December 1, 2018; 

b. They have three children, ages 10, 8, and 6; 

c. During the marriage, they operated a construction business; 

d. The business is incorporated. Of the 100 shares, Harold owns 51 and Wendy owns 49; 

e. Before separation, both Harold and Wendy worked full time in the business.  Harold 

supervised the construction projects. Wendy did the administrative work; 

f. Both Wendy and Harold are directors, and employees. Both receive employment income, 

directors fees, and dividends; 

g. The business was profitable and provided the family with a comfortable lifestyle; 

h. Wendy and Harold separate; 

                                                           
6 1992 CarswellOnt 255, 40 R.F.L. (3d) 78, 33 A.C.W.S. (3d) 63, [1992] W.D.F.L. 744; appeal dismissed at 1995 CarswellOnt 

6915, 56 A.C.W.S. (3d) 118, [1995] O.J. No. 1642. 
7 1993 CarswellOnt 1039, 109 D.L.R. (4th) 161, 44 A.C.W.S. (3d) 319. 
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i. Angry at Wendy, Harold calls a shareholders meeting, and uses his majority 

shareholdings to vote out Wendy as a director and appoint himself and a sympathetic 

friend as the only directors.  He assumes total control of the business. He terminates 

Wendy’s employment.  He bars her from the business office and cuts off her access to the 

corporation’s computer and phone.  He stops paying dividends, directors' fees and salary 

to Wendy.  Wendy is “frozen out;” 

j. There are also contentious issues of custody / access, child support, and spousal support. 

Wendy retains you. What do you do?  

 

Family law remedies may not be sufficient 

As a family lawyer, you first consider family law remedies: equalization, spousal support, and 

child support.  

These remedies will be of some assistance. Claims for support may be enough to address the fact 

that that Harold has cut off Wendy’s income.  

However, support claims will not address the fact that Wendy’s capital is tied up in the 

construction company.  Wendy wants to be bought out. She does not wish to remain a 

shareholder.  

What about Part I of the Family Law Act?   Are there any provisions in Part I which give a court 

the power to force Harold to buy out Wendy’s shares? No.   In Fleming v. Fleming, the court 

stated: 

There is no mechanism for providing for the buy-out of Ontario corporations pursuant to 

the Family Law Act. By necessity, the Trial Judge would have no option but to refer to 

the Ontario Business Corporations Act.8 

                                                           
8 2013 CarswellOnt 18410, 2013 ONSC 7634, at paragraph 21. 
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What about equalization? Does this help Wendy? No.  On the Net Family Property statement, 

Harold’s side of ledger would include the value of his 51 shares and Wendy’s side would include 

the value of her 49 shares. Harold would owe Wendy an equalization payment only insofar as his 

51 shares were worth more than Wendy’s 49 shares.  

If we changed the hypothetical and made Harold the owner of 100% of the shares, then 

equalization would be a remedy for Wendy; Harold would owe her an equalization  payment 

equal to half the value of the shares (leaving aside other assets for the moment). But in our 

hypothetical and in many real life cases, both spouses own shares. 

What about section 9 (1) (d) (i) of the Family Law Act? It provides:  

9 (1)  In an application under section 7, the court may order, 

 

 (d) that, if appropriate to satisfy an obligation imposed by the order, 

 (i) property be transferred to or in trust for or vested in a spouse, whether absolutely, for life or for a term 
of years, or 

 (ii)any property be partitioned or sold.   

 
Does this allow the court to order a buyout?   

Cases such as Verboom v. Verboom9 indicate that the answer is “no.” In that case, the husband 

and wife each owned half the shares of a corporation. The wife asked the court to treat the 

husband as the sole shareholder of the corporation for purposes of the equalization calculation, 

which would generate an equalization payment to the wife.  In effect, the wife was asking the 

court to use the equalization scheme to force the husband to buyout the wife. The court declined 

the wife’s request, stating:  

16      To impose upon the husband the transfer of the wife’s interest in the bakery 

business as a means of originating the transfer scheme proposed by the wife is a task that 

should be left to negotiation or to an application under the Business Corporations Act, 

R.S.O. 1980, c.54 

Verboom was followed in 2001 in Petz v. McNulty-Petz.10 

                                                           
9 1991 CarswellOnt 299, [1991] W.D.F.L. 1004, [1991] O.J. No. 1212. 
10 2001 CarswellOnt 1594, [2001] O.J. No. 1735, 105 A.C.W.S. (3d) 101, at paragraph 57. 
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Verboom was followed again in the 2003 case of Gill v. Jhajj.11  In that case, the wife sought an 

order that the husband convey his ½ share of the matrimonial home to her. The court cited 

Verboom and stated:  

The mother’s submission that the father’s interest in the matrimonial home should 

simply be transferred to her is not viable in law. The courts have no general power to 

transfer ownership under the Family Law Act, R.S.O 1990.12 

Finally, in the 2015 case of Shouldice v. Shouldice, 13 the court stated: 

The scheme of the FLA is to equalize the value of family property, not to change the 

ownership of assets. The court does not have the power to rearrange assets between 

spouses.14 

If Wendy was limited to remedies under the Family Law Act, her capital would be “stuck” in the 

private company. 

 

Overview – sections 207 and 248 of OBCA 

If family law remedies are not enough, then Wendy should look to sections 207 and 248 of the 

OBCA. These sections are reproduced in full in Schedule “A” hereto. 

 

Section 207: wind up 

“Wind up” is defined by the website Investopedia as: 

                                                           
11 2003 CarswellOnt 1492, [2003] W.D.F.L. 221, [2003] O.J. No. 1496, [2003] O.T.C. 362, 122 A.C.W.S. (3d) 499, 37 R.F.L. 

(5th) 338. 
12 Ibid, at paragraph 20. 
13 2015 ONSC 1948, 2015 CarswellOnt 4180. 
14 Ibid, at paragraph 7. 
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the process of dissolving a company. While winding up, a company ceases to do 

business as usual. Its sole purpose is to sell off stock, pay off creditors, and distribute 

any remaining assets to partners or shareholders.15  

As Wendy’s counsel, you should focus on section 207 (1) (b) (iv), which states:  

207.  (1)  A corporation may be wound up by order of the court, 

 (b) where the court is satisfied that, 

  (iv) it is just and equitable for some reason, other than the bankruptcy or 

insolvency of the corporation, that it should be wound up.  (emphasis added) 

The key words are “just and equitable.”   

The remedy of wind up is drastic as it means the end of the business.  Courts will be understandably 

reluctant to end Wendy and Harold's successful business - which has supported their family for 

many years.   

In Comuzzi v.705542 Ontario Inc.,16 the court stated:  

 

34        Even where just and equitable grounds or oppression exists, if the company is 

capable of being operated profitably, an order winding up a Corporation is drastic in nature 

and should only be granted as a last resort when the complaint cannot be addressed through 

any other means.  

 

However, be aware of subsection 207 (2) which allows the court, in a wind up application, to grant 

any of the remedies under section 248 (3), which include many less drastic remedies than wind 

up.17  

                                                           
15 Investopedia (2019, March 23). Retrievied from http://www.investopedia.com/terms/w/windingup.asp. 
16 1998 CarswellOnt 3461, (1998) O.J. No. 3572, 82 A.C.W.S. (3d) 464. 
17 Wittlin v. Bergman, 1995 CarswellOnt 1204, at paragraph 5.  

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90b16_f.htm#s207s1
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Belman v. Belman18 was an application under s. 207.  Justice Spence found that the wife met the 

just and equitable test, and then resorted to section 248 (3) (f) and ordered the husband to sell his 

shares to the wife.  

 

Section 248: the oppression remedy 

The remedy of wind up dates back to the 19th century.   

Courts realized that wind up was sometimes too drastic a remedy.  They were reluctant to grant 

relief if that meant the end of an existing business.  

Courts looked for a less drastic remedy than wind up - a remedy that allowed the court to provide 

relief for the oppressed shareholder without terminating the business.  That led to the creation of 

the oppression remedy.   

The oppression remedy originated in England.    Section 210 of the U.K. Companies Act was 

enacted in 1948 and provided the first version of the oppression remedy.   

Inspired by English reforms, the federal government and most Canadian provinces passed their 

own versions of the oppression remedy. The federal version (see section 241 of the Canada 

Business Corporations Act) came into force in 1975. The Ontario version (in section 248 of the 

OBCA) came into force in 1983. 

Section 248 provides many remedies for an oppressed shareholder like Wendy. 

To apply under this section, Wendy must be a “complainant” which is defined by section 245 as 

follows: 

 (a) a registered holder or beneficial owner, and a former registered holder or 

beneficial owner, of a security of a corporation or any of its affiliates, 

 (b) a director or an officer or a former director or officer of a corporation or of 

any of its affiliates, 

                                                           
18 Belman v. Belman, supra note 3, at para. 102. 
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(c) any other person who, in the discretion of the court, is a proper person to 

make an application under this Part. (emphasis added) 

 

“Security” is defined by section 1 (1) of the OBCA as including “share.” 

Wendy qualifies as a “complainant” under subsection (a) because she is a shareholder and a 

former director. 

To get a remedy, Wendy must first meet the section 248 (2) test: 

 (2)  Where, upon an application under subsection (1), the court is 

satisfied that in respect of a corporation or any of its affiliates, 

 (a) any act or omission of the corporation or any of its affiliates 

effects or threatens to effect a result; 

 (b) the business or affairs of the corporation or any of its affiliates 

are, have been or are threatened to be carried on or conducted in a 

manner; or 

 (c) the powers of the directors of the corporation or any of its 

affiliates are, have been or are threatened to be exercised in a manner, 

that is oppressive or unfairly prejudicial to or that unfairly disregards 

the interests of any security holder, creditor, director or officer of the 

corporation, the court may make an order to rectify the matters complained 

of.  (emphasis added) 

 

If Wendy meets this test, then the court may grant a wide array of remedies pursuant to s. 248 (3): 

Court order 

 (3)  In connection with an application under this section, the court may 

make any interim or final order it thinks fit including, without limiting the 

generality of the foregoing, 

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90b16_f.htm#s248s2
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 (a) an order restraining the conduct complained of; 

 (b) an order appointing a receiver or receiver-manager; 

 (c) an order to regulate a corporation’s affairs by amending the 

articles or by-laws or creating or amending a unanimous shareholder 

agreement; 

 (d) an order directing an issue or exchange of securities; 

 (e) an order appointing directors in place of or in addition to all or 

any of the directors then in office; 

(f) an order directing a corporation, subject to subsection (6), or any 

other person, to purchase securities of a security holder;  

 (g) an order directing a corporation, subject to subsection (6), or any 

other person, to pay to a security holder any part of the money paid 

by the security holder for securities; 

 (h) an order varying or setting aside a transaction or contract to 

which a corporation is a party and compensating the corporation or 

any other party to the transaction or contract; 

 (i) an order requiring a corporation, within a time specified by the 

court, to produce to the court or an interested person financial 

statements in the form required by section 154 or an accounting in 

such other form as the court may determine; 

 (j) an order compensating an aggrieved person; 

 (k) an order directing rectification of the registers or other records of 

a corporation under section 250; 

 (l) an order winding up the corporation under section 207; 

 (m) an order directing an investigation under Part XIII be made; and 

 (n) an order requiring the trial of any issue.  (emphasis added) 
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Subsection (f) is crucial to Wendy, as it allows the court to order Harold to buy her out of the 

corporation. As stated above, the court has no such jurisdiction under the Family Law Act.  

Subsection (f) would also allow a court to order Harold to sell his shares to Wendy. This is what 

happened in Belman.19  

It is worth repeating that the section 248 (3) remedies are also available in a wind up application 

pursuant to section 207 (2). See Belman20. 

Note the word “fit” in section 248 (3). The Court of Appeal has stated that the word “fit” in 

section 248 (3) means the same thing as “just and equitable” in section 207.21 Therefore the 

many cases discussing the meaning of “just and equitable” in the context of s. 207 are also 

relevant to section 248. 

 

The solvency test – section 248 (6) 

One of the remedies available under section 248 (3) is for the corporation (rather than Harold) to 

buy Wendy’s shares.   

If you seek this relief for Wendy, be aware of the solvency test under section 248 (6): 

Where corporation prohibited from paying shareholder 

(6)  A corporation shall not make a payment to a shareholder under clause (3) (f) or (g) if 

there are reasonable grounds for believing that, 

 (a) the corporation is or, after the payment, would be unable to pay its liabilities as they 

become due; or 

 (b) the realizable value of the corporation’s assets would thereby be less than the aggregate 

of its liabilities.   

                                                           
19 Belman v. Belman, supra note 3. 
20 Belman v. Belman, supra note 3. 
21 Naneff v. Con-Crete Holdings Ltd., 1995 CarswellOnt 1207 23 B.L.R. (2d) 286, 23 O.R. (3d) 481, 85 O.A.C. 29, 55   A.C.W.S. 

(3d) 86, at paragraph 20. 

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90b16_f.htm#s248s6
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Likely the best way around the solvency test is to ask for an order that Harold (as opposed to the 

corporation) buy Wendy’s shares.  

 

Ontario or Canada Business Corporations Act? 

The OBCA is an Ontario statute. The Canada Business Corporations Act (“CBCA”) is a federal 

statute. 

The OBCA applies to Ontario corporations with the exception of certain types of corporations 

listed in section 2 (3).  

The CBCA applies to federal corporations. 

The wind up and oppression sections of the two statutes are very similar. 

Before commencing an application, check to see if the corporation was incorporated under the 

OBCA or CBCA, and plead the relevant statute. 

There will be more cases involving the OBCA than the CBCA, because more corporations are 

incorporated under the provincial than federal legislation.  

I refer to the OBCA in this paper, but my comments apply equally to the CBCA. 

 

The analysis under sections 207 and 248 of the OBCA 

To force Harold to buy her out, Wendy must meet the test under sections 207 and / or 248.  

Unless she does so, her capital will be “stuck” in the business.  

Before discussing individual cases, I will set out the analysis used in the case law: 

1. Generally, a corporation is to be run according to its Articles of Incorporation, and By 

Laws. The Articles typically allow the majority shareholder to control the corporation.  
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2. A majority shareholder like Harold generally has the right to exercise his majority 

control to operate the corporation as he sees fit. 

3. A minority shareholder like Wendy generally must abide by the wishes of the 

majority.  

4. However, there are cases where majority rule must be restrained. 

5. Majority rule under the Articles of Incorporation is the exercise of legal rights.  

Restraint on majority rule involves subjecting legal rights to equitable considerations. 

6. Sections 207 and 248 allow the court to “do equity” and protect the minority from the 

majority in appropriate cases. 

7. When do “equitable considerations” arise? In other words, what circumstances lead a 

court to intervene to protect a minority? The key concept is “reasonable 

expectations.”  If a minority shareholder has reasonable expectations that the 

corporation be run in a certain way, then it is inequitable for a corporation to be 

operated contrary to those expectations. 

8. Returning to our Harold-Wendy hypothetical, Wendy has historically worked in the 

corporation, participated in decision making, and received dividends and employment 

income. Wendy has a reasonable expectation that this will continue.  Although Harold 

owns 51% of the shares and under the wording of the Articles he has unlimited power 

to elect directors who control the corporation, Harold’s power must be restrained 

according to Wendy’s reasonable expectations.  Harold’s legal right to control the 

corporation under the Articles is subject to equitable considerations, namely Wendy’s 

reasonable expectation that her role will continue. 

9. Once the minority shareholder like Wendy shows that her reasonable expectations 

have been violated, there is a further stage to the analysis.  Wendy must show that the 
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Harold's conduct (which violated her reasonable expectations) falls within one of 

three categories:22 

1. “oppression”  - generally associated with conduct that has variously been described 

as "burdensome, harsh and wrongful", "a visible departure from standards of fair 

dealing", and an "abuse of power" going to the probity of how the corporation's 

affairs are being conducted,23 

 

2. “Unfair prejudice” - conduct less offensive than "oppression". Examples include 

squeezing out a minority shareholder, failing to disclose related party transactions, 

changing corporate structure to drastically alter debt ratios, adopting a "poison pill" 

to prevent a takeover bid, paying dividends without a formal declaration, preferring 

some shareholders with management fees and paying directors' fees higher than the 

industry norm,24 or 

 

3. “Unfair disregard" is viewed as the least serious of the three injuries, or wrongs, 

mentioned in s. 248. Examples include favouring a director by failing to properly 

prosecute claims, improperly reducing a shareholder's dividend, or failing to deliver 

property belonging to the claimant25 

 

10. Importantly, Wendy does not have to show oppression.  She meets the test if she 

shows “unfair prejudice” or “unfair disregard.” 

11. Not every failure to meet a reasonable expectation will give rise to the equitable 

considerations that ground actions for oppression.26  

                                                           
22 Re BCE Inc. 2008 CarswellQue 12595, 2008 SCC 69, J.E. 2009-43, 71 C.P.R. (4th) 303, 52 B.L.R. (4th) 1, 383 N.R. 119, 301 

D.L.R. (4th) 80, [2008] 3 S.C.R. 560, 172 A.C.W.S. (3d) 915, at paragraph 89. 
23 Supra, at paragraph 92. 
24 Re BCE Inc., supra note 22 at paragraph 93. 
25 Re BCE Inc., supra note 22 at paragraph 94. 
26 Re BCE Inc., supra note 16 at paragraph 89. 
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12. The breakup of the marriage in and of itself will not be enough to show the violation 

of reasonable expectations.27  If, after separation, Harold treats Wendy fairly, then 

Wendy has no claim for oppression.  

13. Once Wendy shows that her reasonable expectations have been violated and that 

Harold's conduct falls into one of the concepts of "oppression", "unfair prejudice" or 

"unfair disregard", then Wendy must persuade the court which of the  section 248 (3) 

remedies is appropriate. 

 

“Need to know” cases under section 207 and 248 

There are many, many cases under these sections and similar sections in other jurisdictions.  

The vast majority of the case law involves non family law situations.28  There are perhaps ten 

decisions in Canada with significant discussions of the OBCA (or similar provisions in other 

provinces) in a family law context.  

As Wendy’s counsel, you will need to be familiar with both the family and non family law OBCA 

case law. 

 

Ebrahami v. Westbourne Galleries29 

A “must read.”  Ebrahami has been followed many times in Ontario.   

This is not a family law case but contains an important discussion of the meaning of “just and 

equitable,” which term is found in section 207.  Remember that the word “fit” in section 248 

                                                           
27 Marot v. Marot 2019 CarswellOnt 1531, 2019 ONSC 866 at paragraph 52. 
28 By “family case” I mean case involving divorcing spouses. By “non family case” I mean all cases other than ones involving 

divorcing spouses.  Many oppression cases arise out of family corporations. For example, two siblings or a parent and child may 

have a dispute – but I define such cases as “non family.”  “Family case” in this paper is confined to cases involving divorcing 

spouses. 
29 Ebrahimi v. Westbourne Galleries Ltd., [1973] A.C. 360, [1972] 2 All E.R. 492 (H.L.). 
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means the same thing as “just and equitable” in section 207 so the section 207 case law is 

relevant to the section 248 analysis. 

Ebrahami and Nazar opened a carpet store in 1945. At first, they operated as a partnership. In 

1957, they incorporated the business. Each owned 500 shares.  

Shortly after, Nazar's son (Nazar Jr.) joined the business. Ebrahami and Nazar each conveyed 

100 shares to Nazar Jr. so that the shareholdings were: Ebrahami (400 shares), Nazar (400 

shares), and Nazar Jr. (200 shares). 

In 1969, Nazar and Nazar Jr. turned against Ebrahami. Together they owned 600 of the 1000 

shares. They used their majority power to eject Ebrahami from the board of directors. 

From 1945 until his expulsion in 1969, Ebrahami had participated in management and profits as 

a partner with Nazar. 

Ebrahami applied under the English equivalents of section 207 and 248, seeking an order that 

Nazar and Nazar Jr. buy out his shares or in the alternative that the corporation be wound up. 

The trial judge ordered wind up. This was reversed by the Court of Appeal, and then reinstated 

on a further appeal to the House of Lords. 

Lord Wilberforce found that the expulsion of Ebrahami from the Board of Directors was “legal” 

in the sense that under the Articles of Incorporation, the majority shareholders had a right to 

decide who the directors should be.    However, the expulsion was still wrongful.  Why?  

Because it was contrary to Ebrahami’s long history as a director and sharing in the management 

and profits.  Lord Wilberforce found that it was inequitable for Nazar and Nazar Jr. to use their 

majority power to exclude Ebrahami from management given the long history.   

Justice Wilberforce’s decision contains two passages which are continually quoted in subsequent 

cases. 

First, he discusses the meaning of the words “just and equitable”: 

The foundation of it all lies in the words 'just and equitable' and, if there is any respect in 

which some of the cases may be open to criticism, it is that the courts may sometimes have 
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been too timorous in giving them full force. The words are a recognition of the fact that a 

limited company is more than a mere judicial entity, with a personality in law of its own: 

that there is room in company law for recognition of the fact that behind it, or amongst it, 

there are individuals, with rights, expectations and obligations inter se which are not 

necessarily submerged in the company structure. That structure is defined by the 

Companies Act 1948 and by the articles of association by which shareholders agree to be 

bound. In most companies and in most contexts, this definition is sufficient and 

exhaustive, equally so whether the company is large or small. The 'just and equitable' 

provision does not, as the respondents suggest, entitle one party to disregard the obligation 

he assumes by entering a company, nor the court to dispense him from it. It does, as equity 

always does, enable the court to subject the exercise of legal rights to equitable 

considerations; considerations, that is, of a personal character arising between one 

individual and another, which may make it unjust, or inequitable, to insist on legal rights, 

or to exercise them in a particular way. (page 379, paragraphs B to D) 

 

Second, he discusses the circumstances that are likely to create “equitable considerations” and 

lead the court to intervene to protect a minority. 

It would be impossible, and wholly undesirable, to define the circumstances in which these 

considerations may arise. Certainly the fact that a company is a small one, or a private 

company, is not enough. There are very many of these where the association is a purely 

commercial one, of which it can safely be said that the basis of association is adequately 

and exhaustively laid down in the articles. The superimposition of equitable considerations 

requires something more, which typically may include one, or probably more, of the 

following elements: (i) an association formed or continued on the basis of a personal 

relationship, involving mutual confidence — this element will often be found where a pre-

existing partnership has been converted into a limited company; (ii) an agreement, or 

understanding, that all, or some (for there may be "sleeping" members), of the 

shareholders shall participate in the conduct of the business; (iii) restriction on the transfer 

of the members' interest in the company — so that if confidence is lost, or one member is 
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removed from management, he cannot take out his stake and go elsewhere. (page 379, 

paragraphs E to G) 

 

Belman v. Belman30 

In my opinion, this is the leading case in Canada involving shareholder remedies in a divorce. 

It is a 1995 decision of Justice Spence. 

The husband and wife each owned ½ of the shares of three corporations, which were in the 

business of providing continuing education services.  They jointly managed the business.  After 

separation, the husband came to believe that the wife was having an affair. “He accused her of 

the affair, he denounced her and he stated that he did not wish to see her again or to continue to 

work with her.”31  

The husband’s denunciation of the wife led her to conclude that she could no longer work with 

him. She applied to the court under section 207 of the OBCA, requesting an order that she be 

allowed to buy out the husband's shares. 

Justice Spence dealt at length with the meaning of the words “just and equitable” in section 207.   

He quoted extensively from Ebrahami.  

Justice Spence found that it was “just and equitable” to force the husband to sell his shares to the 

wife. The wife had a right to expect that there would be mutual trust and confidence between the 

parties. The husband's phone call defeated that expectation: 

 

 As a result of the phone call from Mr. Belman and his subsequent comments, Mrs. 

Belman had lost confidence in their ability to carry on together in the business and that 

                                                           
30 Belman v. Belman, supra note 3. 
31 Belman v. Belman, supra note 3 at paragraph 41. 
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reaction was entirely appropriate. She testified that, for several months after these 

conversations, their working relationship in the office was "pure hell".32   

I conclude that Mrs. Belman has justifiably lost confidence in Mr. Belman as a business 

partner as a result of his denunciation of her and his repudiation of their business 

relationship, a development which was not within the reasonable contemplation of the 

parties when they started in business together.33 

 

The husband was ordered to sell his shares in the three companies to the wife for fair market 

value. 

Belman is consistent with Ebrahami. In both cases, the court protected the reasonable 

expectations of a shareholder.   

Another important point arising from Ebrahami and Belman is: it is not necessary to show 

oppression to obtain relief.  Oppression is more serious misconduct than Mr. Belman's conduct 

or the Nazars conduct in Ebrahami.    Ms. Belman and Mr. Ebrhami were successful because 

they showed that the conduct of the respondents was inequitable.  Justice Spence stated:  

It should be said that, if it were necessary to show bad faith, lack of probity or other 

improper conduct on the part of Mr. Belman, that requirement would not be met in this 

case.34  

Have a look again at section 248(2). The complainant must show any of:  “oppression,” “unfair 

prejudice,” or “unfair disregard.” 

Proulx v. Proulx35 

The husband owned 62% of the shares of a corporation, the wife owned 18%, and another couple 

owned 20%. 

                                                           
32 Belman v. Belman, supra note 3 at paragraph 76. 
33 Belman v. Belman, supra note 3 at paragraph 84. 
34 Belman v. Belman, supra note 3 at paragraph 72. 
35 Proulx v. Proulx, supra note 4. 
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Prior to separation, the wife received income by way of income splitting, salary, and bonus. 

After separation, the husband used his majority control to prevent the wife from receiving any 

further benefits from the company. 

The wife applied under section 248. Justice Walters found that the husband's conduct was 

oppressive and ordered him to buy out the wife's shares for fair market value. 

As in Ebrahami and Belman, the key to the decision was reasonable expectations.  Based on the 

pre separation history, Mrs. Proulx had a reasonable expectation that she would continue to 

benefit from the corporation: 

At the end of the day, I am satisfied that (the wife’s) reasonable expectations as a minority 

shareholder have been thwarted and the conduct of (the husband) and the corporations has 

unfairly disregarded her interest as a minority shareholder to her detriment. Specifically, 

she has lost the benefit of receiving any of the profits of the corporation or benefiting from 

the growth in the value of the shares. At the same time, the value of the shares have been 

seriously compromised by the husband’s conduct vis à vis the claim by John and Rosa.36 

 

Baxter v. Baxter37 

The wife was the majority shareholder of a corporation which operated two movie theatres.  The 

husband was a minority shareholder. For all intents and purposes, there were two businesses: the 

wife ran one theatre; the husband ran the other.  

Post separation, the wife froze out the husband and prevented him from renewing a lease on the 

theatre that he operated.  

The husband applied under the OBCA and Justice Wood found: 

                                                           
36 Proulx v. Proulx, supra note 4 at paragraph 60. 
37 2000 CarswellOnt 1141, 96 A.C.W.S. (3d) 62, 7 R.F.L. (5th) 243, 96 A.C.W.S. (3d) 60. 
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The action of the corporation in refusing to renew the lease on the Port Bolster Drive-In 

Theatre caused the respondent to lose his livelihood. I am satisfied that this action of the 

corporation was unfairly prejudicial to the respondent.38 

Justice Wood ordered that the wife buy out the husband’s shares for fair market value.  

Notably this relief was granted on an interim motion. 

 

Re Ferguson and Imax Systems Corp et al.39 

The husband and wife, and two other couples, incorporated the company.  The husband owned 

common shares; the wife owned preference shares. The wife worked in the company.  The 

husband did not own a majority of shares but had influence over the other shareholders.  

After separation, the husband decided to force the wife out of the company.  He influenced the 

other shareholders to refrain from declaring dividends, and then to pass a resolution that the 

wife's shares be redeemed. 

The wife applied to restrain the corporation from implementing the resolution. She lost at first 

instance but won in the Court of Appeal.  

This case shows that a mandatory buyout will not always be granted in the case of unfair conduct 

by a majority shareholder. Here, a less drastic remedy was granted – restraining conduct. 

  

Naneff v. Con-Crete Holdings Ltd. 40 

This is a Court of Appeal decision emphasizing the importance of reasonable expectations. 

                                                           
38 Supra, at paragraph 24. 
39 Supra note 5. 
40 Supra note 21. 
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The case involved a family run concrete business. As a result of an estate freeze, the father 

controlled the company through preference shares. The two sons each owned half of the common 

shares.               

There was a dispute between the older son and the rest of the family over the older son's personal 

life.  The father and younger son expelled the older son from the business, stripping him of all 

participation in and benefit from the business.  

The older son applied under section 248.  The trial judge agreed that the older son had been 

oppressed and ordered that the corporation be sold on the open market to the highest bidder.  

This meant that the older son could make a bid for the company and if the bid was successful, 

take control.         

The Divisional Court upheld the trial judge's decision but the Court of Appeal allowed an appeal. 

The Court of Appeal agreed that the older son had been the victim of oppression but disagreed 

with the remedy of sale on the open market.  The Court of Appeal ordered that the father and 

younger son buy out the older son's shares.  

The basis of the Court of Appeal decision was reasonable expectations. In particular, the Court of 

Appeal found that the trial judge's remedy went beyond the older son's reasonable expectations.  

The older son never had a reasonable expectation that he would control the company during his 

father's lifetime. He always knew that his father would have control as long as he lived.  

Reasonable expectations are crucial in determining whether there has been oppression and in 

fashioning a remedy.  

 

Animal House v. Lisgar Development Ltd.41 

The case involved three shareholders: a mother, son and daughter. Although the corporation was 

successful, there was great acrimony between son and mother, over whether the mother should 

                                                           
41 2007 CarswellOnt 6509 87 O.R. (3d) 529, 160 A.C.W.S. (3d) 996, 41 B.L.R. (4th) 231; appeal to Court of Appeal dismissed at 

2008 CarswellOnt 3306 237 O.A.C. 261, 167 A.C.W.S. (3d) 900. 



25 

 

have a continuing important role with the company, or whether the son (and his son) should be 

allowed to operate the corporation.  

The son applied for wind up under section 207.  

Justice Wilton-Siegal's decision repeatedly invokes the concept of reasonable expectations.  The 

son's application for wind up was denied because the son failed to show that he had a reasonable 

expectation that in the event of acrimony among shareholders, the corporation would be wound 

up. 

Justice Wilton-Siegal makes it clear that acrimony, in and of itself, is not enough to justify wind 

up: 

Quarrelling and incompatibility, even to the point of a breakdown in the personal 

relationships between shareholders of a private company, are not, by themselves, 

sufficient grounds for an equitable winding-up of the corporation.42 

 

820099 Ontario Inc. v. Harold E. Ballard Ltd.43 

 

The Estate of Harold Ballard had a controlling interest in Harold E. Ballard Ltd.  Bill Ballard 

was a minority shareholder; he claimed that he was oppressed by the conduct of the Estate.  Bill 

Ballard was successful. 

Justice Farley’s lengthy decision contains a valuable discussion of the history and purposes of the 

oppression remedy. 

There are many important points: 

a. the section 248 remedy “is beyond question, the broadest, most comprehensive and most 

open-ended shareholder remedy in the common law world.”44 

 

                                                           
42 Supra, at paragraph 56. 
43 1991 CarswellOnt 142, 3 B.L.R. (2d) 113 at 123, 3 B.L.R. (2d) 113, 25 A.C.W.S. (3d) 853. 
44 Supra, Paragraph 120. 
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b. an applicant does not have to show oppression to be successful: “Relief may be given to a 

minority shareholder upon proof of unfair prejudice to or disregard of his or her interests, 

both of which are less rigorous grounds than oppression.”45 

 

c. The section is drawn in very broad terms and as remedial legislation should in my view 

be given a liberal interpretation in favour of the complainant.46  

 

d. I too feel that s. 247(3) gives the court tremendous latitude. Subject to being concerned 

about the interfering as little as possible (see Explo Syndicate v. Explo Inc., unreported, 

(June 29, 1989), Doc. Niagara North 6007/87, Gravely L.J.S.C. (Ont. H.C.) and Re Sabex 

Internationale Ltée (1979), 6 B.L.R. 65 (Que. S.C.), infra), a judge should be able to use 

his ingenuity to effect the remedy most suitable to the situation.47 

 

e. In my view, s. 241 gives the court wide powers to rectify any corporate act that might be 

construed as having an unfair or oppressive effect on the interests of a shareholder. The 

section provides the complainant with a method of challenging actions which are 

otherwise legal under the strict letter of the law.48 

 

f. Shareholder interests would appear to be intertwined with shareholder expectations. It 

does not appear to me that the shareholder expectations which are to be considered are 

those that a shareholder has as his own individual "wish list." They must be expectations 

which could be said to have been (or ought to have been considered as) part of the 

compact of the shareholders.49 

 

g. The court should not interfere with the affairs of a corporation lightly. I think that where 

relief is justified to correct an oppressive type of situation, the surgery should be done 

with a scalpel, and not a battle axe. I would think that this principle would hold true even 

                                                           
45 Supra, Paragraph 121. 
46 Supra, Paragraph 123. 
47 Supra, Paragraph 124. 
48 Supra, Paragraph 125. 
49 Supra, Paragraph 129. 

http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1979092450
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if the past conduct of the oppressor were found to be scandalous. The job for the court is 

to even up the balance, not tip it in favour of the hurt party.50 

 

h. In any event such power should be exercised only with great caution and the court must 

be satisfied not only that it should intervene but with the appropriateness of the relief 

claimed.51 

 

i. There must be a balancing of the potential harm to the minority and the inconvenience to 

the oppressors.52 

 

Re BCE Inc.53 

Debenture holders of B.C.E. claimed that they were treated unfairly as a result of a takeover of 

B.C.E. by the Ontario Teachers’ Pension Plan.  The Supreme Court of Canada ultimately 

dismissed the claim.  

The case is significant because it clarifies the correct analysis under section 248. In particular, 

the case makes it clear that it is not enough for the complainant to show that his / her reasonable 

expectations have been violated. Once the complainant has done that, he / she must show that the 

violation of the reasonable expectations falls within one of the three categories in section 248: 

“oppressive,” “unfairly prejudicial to” or “that unfairly disregards interests of.”54  

 

Mennillo v. Intramodal Inc.55 

A recent Supreme Court of Canada decision dealing with the oppression remedy. 

                                                           
50 Supra, Paragraph 140. 
51 Supra, Paragraph 141. 
52 Supra, Paragraph 145. 
53 Re BCE Inc., 2008 CarswellQue 12595, 2008 SCC 69, J.E. 2009-43, 71 C.P.R. (4th) 303, 52 B.L.R. (4th) 1, 383 

N.R. 119, 301 D.L.R. (4th) 80, [2008] 3 S.C.R. 560, 172 A.C.W.S. (3d) 915. 
54 Supra, paragraph 56. 
55 2016 SCC 51, 2016 CSC 51, 2016 CarswellQue 10615. 
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The court made the general observation that: “The oppression remedy is inspired by the 

principles of equity: it gives courts a broad jurisdiction to enforce not just what is legal but what 

is fair.56 

The court then summarized the test for an oppression claim as follows: 

The claimant must first “identify the expectations that he or she claims have been 

violated ... and establish that the expectations were reasonably held”: BCE, at para. 70. 

Then the claimant must show that those reasonable expectations were violated by 

conduct falling within the statutory terms, that is, conduct that was oppressive, unfairly 

prejudicial to or unfairly disregarding of the interests of any security holder: para. 68; s. 

241(2) CBCA.57 

 

An oppression claim must be based on a  party’s interest as a shareholder not a spouse 

The shareholder dispute between Wendy and Harold is part of a larger dispute.  Wendy may have 

grievances against Harold in addition to his treatment of her as a shareholder.  For example, 

Harold may be refusing to pay proper child support. There may be parenting issues.  

These “other” grievances are irrelevant to Wendy's claims under sections 207 and 248.   Harold's 

failure as a parent may be reprehensible, but it has nothing to do with Wendy's status as a 

shareholder.   

In Wilson v. Alharayeri,58 the Supreme Court of Canada stated:  

But (the oppression remedy) protects only those expectations derived from an 

individual’s status as a security holder, creditor, director or officer. Accordingly, remedial 

orders under s. 241(3) may respond only to those expectations. They may not vindicate 

expectations arising merely by virtue of a familial or other personal relationship. 

 

                                                           
56 Supra, paragraph 8. 
57 Supra, paragraph 9. 
58 2017 SCC 39, 2017 CSC 39, 2017 CarswellQue 5230, at paragraph 54. 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2017688742&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
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A closely related point is that the impugned conduct must be prejudicial to Wendy’s personal 

interest as a shareholder, director, or officer.  If the conduct is prejudicial to the corporation as a 

whole and does not affect Wendy any more than any other shareholder, then the remedy is a 

derivative action under section 246 of the OBCA.  Leave of the court must be obtained before 

commencing a derivative action.   

A leading case on the difference between derivative actions and the oppression remedy is the 

Court of Appeal decision in Rea v. Wildeboer59 where Justice Blair stated at paragraph 27 that: “I 

agree with the respondents that claims must be pursued by way of a derivative action after 

obtaining leave of the court where, as here, the claim asserted seeks to recover solely for wrongs 

done to a public corporation, the thrust of the relief sought is solely for the benefit of that 

corporation and there is no allegation that the complainant’s individualized personal interests 

have been affected by the wrongful conduct.” 

 

In drafting Wendy's materials in support of her section 207 and 248 claim, remember to focus on 

Harold's treatment of Wendy as a shareholder. The wider dispute is background but not central 

to the case.  

 

Claimant in oppression cases must have clean hands 

In  Belman, Justice Spence quoted the following passage from the English Court of Appeal’s 

decision in  Re Yenidje Tobacco Co. Ltd.,60  

 

A petitioner who relies on the 'just and equitable' clause must come to court with clean 

hands, and if the breakdown in confidence between him and the other parties to the dispute 

appears to have been due to his misconduct he cannot insist on the company being wound 

                                                           
59 2015 ONCA 373 (CanLiii). 
60 Re Yenidje Tobacco Co. Ltd., [1916] 2 Ch. 426 , [1916-17] All ER Rep. 1050. 

http://www.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&FindType=Y&SerialNum=1916047383
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up if they wish it to continue.61 

 

What type of conduct would lead a court to conclude that Wendy had “unclean hands?”  Generally 

conduct against the interest of the corporation or unfair to the other shareholders.  

 

In Animal House, the respondents argued that the applicants had “unclean hands” because he was 

the “principal cause of the conflict.”62 Justice Wilton-Siegel found that the facts did not support 

this argument but it is implicit  in the decision that the applicant would have been denied relief if 

the court had found that the dispute was all or mainly his fault.  

 

Tracey v. Tracey63 is an example where “unclean hands” were prejudicial to an oppression 

claim. That case involved a dispute between a mother (51% shareholder) and a son (49% 

shareholder) over control of an ice cream business. There was a long history of conflict over the 

business. The mother did not have clean hands: she held a directors meeting without notice, 

fired the son, cut off the burglar alarm and changed the locks of the building where the business 

operated, and occupied the building for three days.  The parties agreed that they were hopelessly 

deadlocked and that the only remedy was for one party to but the other out. The court had to 

decide who should be allowed to buy out who.  The court decided in favour of the son, in part 

because of the mother’s unclean hands.  Interestingly, the son was the minority shareholder but 

was allowed to buy out the majority shareholder.  

 

Importance of a Shareholders’ Agreement 

One of the first things you should do is review all corporate documents, particularly any 

Shareholders Agreement. 

A Shareholders Agreement may contain clauses that affect the dispute. For example, there may 

be a dispute resolution clause which will guide the steps you will take.  

                                                           
61 Supra, note 3, at paragraph 59. 
62 Supra note 41 at paragraphs 37 to 42. 
63 Tracey v. Tracey, 2009 CarswellOnt 3761. 
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In Belman, the wife's application under the OBCA was successful; the court ordered that the 

husband sell his shares to the wife. However, Justice Spence made it clear that if there had been a 

dispute resolution clause, the wife would have been expected to utilize that clause:  

 

It was submitted for Mr. Belman that the parties should be left in their present 

circumstances with, in effect, an admonition from the court to work things out for 

themselves. That might well be a reasonable approach if the parties had previously agreed 

to an arrangement for the disposition of contentious matters between them. In that 

situation, there would be a basis for saying that the parties had agreed between themselves 

as to how their disputes should be resolved and the court should not interfere but rather 

leave the parties to use the devices they have themselves fashioned.64 

 

In my experience, in most cases, there is no Shareholders Agreement.   You should always look, 

but in most cases you will not find one. 

 

Availability of Interim Relief in Oppression Claims 

 

Section 248 (3) empowers the court to make an interim or final order.  

 

Interim orders will sometimes be necessary, especially to avoid depletion of assets.  For example, 

in the B.C. case of Epp v. Epp.65 the parties operated a business manufacturing and selling 

recreational vehicles, through multiple corporations. The wife was the sole shareholder of three of 

the corporations, although it was possible that the husband had a beneficial interest in the shares. 

Post separation, the business was struggling.  

 

In the midst of these difficult times, the wife made a series of questionable business decisions 

relating to the three corporations she controlled, including changing the corporate solicitors, 

attempting to change the accountants, neglecting to sign financial documents, and overpaying 

                                                           
64 Supra note 3 at paragraph 90. 
65 2008 CarswellBC 2894, 2008 BCSC 1794, [2009] B.C.W.L.D. 3895, [2009] B.C.W.L.D. 3896, 173 A.C.W.S. (3d) 1090. 
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employees.  

 

The husband brought an interim motion under the B.C. equivalent to section 248. Justice Barrow 

ordered that the wife resign as officer of the three corporations and cause the husband to be 

appointed as the sole director of all three. The wife was entitled to ongoing financial disclosure of 

the three corporations.  

 

In Baxter v. Baxter66, the court ordered the wife to buyout the husband’s shares on an interim 

motion. In my view, only in the clearest of cases will the court grant the dramatic remedy of a 

forced buyout on an interim motion. Far more often, there will be disputed facts that require a trial. 

 

 

If a buyout is ordered, how are the shares valued? 

 

Assume Wendy is successful in her 207/248 application. The judge orders Harold to buy her shares.  

How are the shares valued? 

 

Valuation of shares is a matter for experts. The court hearing the section 207/248 application will 

probably not have evidence sufficient to make a finding as to value. Typically, the court will order 

trial of an issue or a reference to determine the value. For example in Proulx, Justice Walters stated:  

 

 

I made it clear to counsel that the court was not in a position to value the shares based on 

the evidence presented on this application. Instead, having fixed the valuation date as the 

date of the application, the parties are now free to have their respective experts value the 

shares. Accordingly, a trial of an issue will be ordered pursuant to s.248(3)(j) of the 

OBCA.67 

                                                           
66 Baxter v. Baxter 2000 CarswellOnt 1141, 96 A.C.W.S. (3d) 62, 7 R.F.L. (5th) 243, 96 A.C.W.S. (3d) 60. 
 
67 Supra note 4 at paragraph 64. 
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In Naneff Concrete,68 the Court of Appeal also ordered a trial of an issue to value the shares. 

 

The court can provide directions to the valuator 

Let’s change our hypothetical, as follows. One month after separation, Harold conveys three 

building lots owned by the corporation to a new corporation started by him after separation. The 

conveyance reduces the value of the corporation and Wendy’s shares.   

In this situation, you should ask the trial judge to direct the valuator to include the value of the 

lots in the value of the corporation.  This will produce a fair buyout price for Wendy’s shares.  

There is ample precedent for this request.  

In Proulx69, Justice Walters ordered that the valuation exclude a $2.6 million debt because it 

appeared that this was a ploy by the husband to reduce the value of the corporation.  She also 

ordered that certain bonuses paid to the husband be included in the valuation. 

In Baxter70, Justice Wood found that the corporation had undeclared cash income; he ordered that 

the valuation be based on the actual as opposed to reported income.  

As counsel, you need to carefully consider what directions should be made about the valuation. 

Otherwise, you could have a Pyrrhic victory: the court orders Harold to buy Wendy’s shares but 

the price is too low. 

 

If a buyout is ordered, as of what date should shares be valued?  

The date of valuation is important because the value of shares will vary from time to time.  

                                                           
68 Naneff v. Con-Crete Holdings Ltd., 1995 CarswellOnt 1207 23 B.L.R. (2d) 286, 23 O.R. (3d) 481, 85 O.A.C. 29, 55   A.C.W.S. 

(3d) 86. 
 
69 Supra note 4, at paragraph 67. 
70 Supra note 66, at paragraph 27. 
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The court has a discretion as to the date of valuation: 

In Belman, Justice Spence stated:  

The relief sought in this case is an equitable remedy within the discretion of the court 

where it considers such relief to be just and equitable. That discretion clearly extends to 

the determination of the time as of which the valuation is to be made.71 

In Proulx, Justice Walters said that the date of application was the “normal” date for valuation 

subject to other evidence suggesting a different date: 

63        With respect to the proper date for valuation purposes, there is nothing in the 

evidence that would suggest that the court should depart from the normal course of 

fixing the valuation date as the date of the application.72 

In Naneff Concrete, the Court of Appeal fixed the date that the minority shareholder was wrongly 

ousted from the corporation as the date of valuation.73  

Keep in mind that “date of valuation” under the OBCA is not the same as “valuation date” under 

the Family Law Act.  Under section 248 (3), the court has discretion to set a date of valuation that 

it considers fair.  By contrast, the court has no discretion in setting the valuation date under Part I 

of the Family Law Act.  

As indicated above, the court hearing the oppression application will not have the evidence to 

actually determine the value of the shares. The value will be established at a separate hearing.  

However it is important that the court hearing the oppression application give directions as to the 

date of valuation.  The issue of date of valuation should not be left to the court determining the 

valuation issue. As Justice McKinlay stated in Alldrew Holdings Ltd. v. Nibro Holdings Ltd. : 

If, as here, there are a number of possibly appropriate valuation dates for the shares, 

deciding at the same trial both the appropriate valuation date and the value of the shares 

would require the parties on both sides to adduce expert evidence of value on all relevant 

                                                           
71 Supra note 3 at paragraph 105. 
72 Supra note 4 at paragraph 63. 
73 Supra note 68, at paragraph 41. 
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dates. This is an impractical procedure, which has the potential not only for substantial 

confusion, but also for substantial unnecessary cost to the parties.74 

 

If a buyout is ordered, is the value of the shares subject to a minority discount?  

Wikipedia defines a minority discount as follows: “minority discount is an economic concept 

reflecting the notion that a partial ownership interest may be worth less than its proportional 

share of the total business.”75 

The case law is generally opposed to minority discounts where a buyout is ordered.  In our 

hypothetical, Harold’s poor treatment of Wendy led to her OBCA application and the forced 

buyout.  If Harold was allowed to buy Wendy’s shares at a discount, he would be rewarded for 

his poor conduct.  In Mason v. Intercity Properties Ltd., the Court of Appeal stated:  

 

I am of the view that majority shareholders, who have created an intolerable situation for 

a minority shareholder sufficient to justify the invocation of s. 247, must, except in unusual 

circumstances, expect to pay for the shares of the minority shareholder at their fair value 

without minority discount.76  

 

The only exception is if the shareholder being bought out “deserved” his or her expulsion. For 

example, if Wendy had behaved before and after the separation so poorly towards Harold and the 

construction business that Harold had no choice but to freeze her out.  

If the shareholder “deserved” expulsion, then a minority discount is appropriate.  

                                                           
74 1996 CarswellOnt 2043, 25 B.L.R. (2d) 302, 91 O.A.C. 241, 63 A.C.W.S. (3d) 1070 at paragraph 46. 

 
75 Wikipedia, The Free Encyclopedia, s.v. "Minority Discount" (accessed March 26, 2019), 

https://en.wikipedia.org/wiki/Minority_discount. 
76 1987 CarswellOnt 134, 37 B.L.R. 6, 59 O.R. (2d) 631, 38 D.L.R. (4th) 681, 22 O.A.C. 161, Ont. Corps. Law Guide 50,338, 4 

A.C.W.S. (3d) 307, at paragraph 40. 

https://en.wikipedia.org/wiki/Minority_discount
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The Court of Appeal says that this is a “stringent” test:  “It was not merely that minority 

shareholders may have presented difficulties for the majority shareholders but that they had acted 

in such a way as to ‘deserve’ their exclusion from the company.”77 

This writer has not found any family law case where a minority discount was allowed.  

 

In the case of a forced sale, is the vendor entitled to a premium? 

In our hypothetical, Wendy seeks an order that Harold buy her out. However, Wendy could have 

taken the position that she should buy out Harold. This was the position taken (successfully) by 

the wife in Belman. 

That leads to a further issue: should the purchaser spouse pay a control premium to the vendor 

spouse.  

A control premium is an amount that a purchaser would pay over and above market value of 

shares, to gain control of the corporation.  

In Belman, the husband argued that valuation of his shares should include a premium.  In other 

words, the wife should pay extra as she was getting not just the husband’s shares but control of 

the business.  He failed to persuade Justice Spence that this was appropriate:  

 No facts were advanced as to other matters which would support a conclusion in favour 

of a premium over fair market value in the present case. Accordingly, Mr. Belman as the 

transferring shareholder is entitled to receive the fair market value of his interest without 

any increased by way of premium.78 

The writer has not found any family law case where a premium has been allowed.  

 

 

                                                           
77 Supra note 62 at paragraph 44. 
78 Supra note 3 at paragraph 102. 
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Wrongful dismissal claim is possible 

In our hypothetical, Wendy has been wrongfully dismissed. Wendy can add a claim for wrongful 

dismissal to her OBCA claim.  

In Belman, the court ordered that the husband sell his shares to the wife for fair market value. In 

addition, the husband was entitled to damages for wrongful dismissal based on a 12 month notice 

period. Justice Spence said that the damages should be integrated with the valuation of the 

shares. He suggested that the damages should be considered a liability in valuing the corporation, 

and allowed the parties to make further submissions to him if there were disputes.79 

In the recent case of Marot v. Marot.80, the court ordered that the wife’s wrongful dismissal claim 

be tried together with the family law issues.  

 

Breach of fiduciary duty claim is possible 

Another potential claim for Wendy is breach of fiduciary duty. The Court of Appeal has 

described the fiduciary principle as  

an equitable doctrine designed to protect vulnerable parties in transactions with others. It 

focuses on the relationship between the participants to the transaction and the presence 

of factors such as loyalty, trust and confidence that characterize the relationship as 

fiduciary. In La Forest J.’s words at 406 of Hodgkinson, “the fiduciary principle 

monitors the abuse of a loyalty reposed.81 

How does it help Wendy to say that Harold owed her a fiduciary duty?  Damages for breach of 

fiduciary duty include disgorgement of profits. See, for example, McCormick Delisle & Thompson 

Inc. v. Ballantyne.82  Another example is Baillie v. Charman,83 where the British Columbia Court 

                                                           
79 Supra note 3 at paragraph 110. 
80 Supra note 27. 
81 Waxman v. Waxman, 2004 CarswellOnt 1715, at paragraph 503. 
82 McCormick Delisle & Thompson Inc. v. Ballantyne 2001 CarswellOnt 1603. 

83 1996 CarswellBC 1008, [1996] B.C.W.L.D. 1443, [1996] B.C.J. No. 955, at paragraph 36. 
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of Appeal stated: 

In addition, there is an independent claim and remedy for an accounting of profits that a 

fiduciary makes as a result of his conduct in relation to his principal’s property or his 

confidences. (paragraph 36). 

If Harold’s breach of his fiduciary duty includes stealing a corporate opportunity, then he may be 

required to pay all profits flowing from the theft to Wendy. 

It will be a question of fact as to whether Harold owed fiduciary duties to Wendy.  It is not 

enough that Harold and Wendy each owned half the shares of the corporation.  Shareholders do 

not automatically owe fiduciary duties to each other. There must be more than joint ownership.  

Waxman v. Waxman84 is a good example of a court finding that two shareholders were fiduciaries 

of each other.  

In that case, the two shareholders were brothers, Chester and Morris. They ran a successful scrap 

metal business. They had a division of labour where Chester handled the financial and legal 

aspects of the business and Morris managed the scrap yard.  Morris completely trusted his 

brother to the point that he routinely signed documents presented to him by Chester, without 

reading them.  

In 1983, Chester presented documents to Morris that had the effect of transferring Morris’ shares 

to Chester.  Morris signed them without reading them.  There were further transactions, 

beneficial to Chester and damaging to Morris, that were carried out in the same way. 

Morris later discovered what had occurred, and sued Chester under the OBCA and on the basis of 

breach of fiduciary duty.  He was successful.  The court imposed a variety of remedies including 

an order that Chester held Morris’ shares in trust for Morris and that Chester repay funds to 

Morris removed from the corporation during the period of the constructive trust. 

It was the nature of the Chester-Morris relationship that led to the finding that the brothers were 

fiduciaries of each other.  

                                                           
84 2002 CarswellOnt 2308, Ontario Superior Court of Justice. Appeal dismissed by Court of Appeal at 2004 CarswellOnt 1715. 
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By contrast, in Harris v. Leikin Group Inc.85,  the court found that there was no fiduciary 

relationship between two groups of shareholders.   Unlike in Waxman, there was no history of 

trust between the two groups. In fact, the two groups disliked and distrusted each other intensely. 

Neither group could have any reasonable expectation that the other group would look out for its 

interests.  

 

Buyout is not the only remedy available to Wendy 

Usually, a buyout will be the appropriate remedy.  Given their acrimonious divorce, Wendy does 

not want to continue in business with Harold.  

There will be cases, however, where it will be possible for spouses to continue to jointly operate 

a business.  A buy out will not be necessary. 

For example, in Maloney v. Maloney,86 the parties operated a pet store. The husband was the sole 

legal owner but Justice Bell found that the wife had a trust claim on half the shares.  After 

separation, the husband attempted to minimize the wife’s role with the store. The wife applied, 

inter alia, for relief under the OBCA.  

Rather than ordering a buyout, Justice Bell found that the parties’ relationship was good enough 

to allow them to continue to run the pet store. She made an order under the CBCA setting out the 

parties’ roles, hours of work and salaries. She invited further submissions from the parties on 

other policies, job descriptions, and budgets, and stated that she intended to make a further order 

setting out these further detailed policies.  

Another remedy available to the court is an auction. For example, Pusateri v. Trozzo.87 In that 

case, a family operated a grocery store business. The two sides owned 52% and 48% of the 

shares respectively.  A rift developed between the two sides of the family, to the point that they 

could no longer operate the business. The two sides agreed that the corporation should be wound 

up, but disagreed as to the remedy. Justice Hoy ordered that there be an auction, in which only 

                                                           
85 2014 ONCA 479, 2014 CarswellOnt 8149. 
86 Supra note 7. 
87 Pusateri v. Trozzo, 2005 CanLII 47779. 
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the two sides could participate. The side that made the highest bid was entitled to purchase all of 

the other side’s shares. 

 

Procedure: should the OBCA claim be brought as a separate claim or joined with the 

family law litigation?  

All claims under the OBCA must be brought in the Superior Court of Justice. See the definition 

of “court” in section 1 of the Act.  

In our hypothetical, the shareholder dispute between Wendy and Harold is one of several 

disputes.  Other disputes are custody / access, child support and spousal support.  Wendy will 

need to apply to the court for relief in those other areas. 

At this point, Wendy faces a procedural question: should she commence one “all inclusive 

lawsuit” including family law claims (divorce, child support, spousal support, etc.) and claims 

under the OBCA? Or should she start two separate lawsuits: the first under the Family Law Rules 

seeking family law relief and a separate claim under the Rules of Civil Procedure seeking relief 

under the OBCA? 

In answering this question, first look to Rule 1 (2) of the Family Law Rules: 

CASES AND COURTS TO WHICH RULES APPLY 

 (2)  These rules apply to all family law cases in the Family Court of the Superior Court 

of Justice, in the Superior Court of Justice and in the Ontario Court of Justice, 

 (a) under, 

 (i)the Change of Name Act, 

 (ii)Parts III, VI and VII of the Child and Family Services Act, 

 (iii) the Children’s Law Reform Act, except sections 59 and 60, 

 (iv)the Divorce Act (Canada), 

 (v)the Family Law Act, except Part V, 

http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_990114_f.htm#s1s2
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 (vi) the Family Responsibility and Support Arrears Enforcement Act, 1996, 

 (vii) sections 6 and 9 of the Marriage Act, and 

 (viii) the Interjurisdictional Support Orders Act, 2002; 

 (b) for the interpretation, enforcement or variation of a marriage contract, cohabitation 

agreement, separation agreement, paternity agreement, family arbitration agreement or 

family arbitration award; 

 (c) for a constructive or resulting trust or a monetary award as compensation for unjust 

enrichment between persons who have cohabited; 

 (d) for annulment of a marriage or a declaration of validity or invalidity of a marriage; and 

 (e) for appeals of family arbitration awards under the Arbitration Act, 1991.  

  

Obviously, the OBCA is not included in this list.  

However, Rule 1 (5) of the Family Law Rules contemplates the joinder of non family law cases 

with family law cases: 

FAMILY LAW CASE COMBINED WITH OTHER MATTER 

(5)  If a case in the court combines a family law case to which these rules apply with 

another matter to which these rules would not otherwise apply, the parties may agree or 

the court on motion may order that these rules apply to the combined case or part of it.  

Rule 12 (5) gives the court discretion to join cases: 

 RULE COMBINING AND SPLITTING CASES 

(5)  If it would be more convenient to hear two or more cases, claims or issues together or 

to split a case into two or more separate cases, claims or issues, the court may, on motion, 

order accordingly.   

 

 

http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_990114_f.htm#s1s5
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_990114_f.htm#s12s5
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Also keep in mind section 138 of the Courts  of Justice Act:  

Multiplicity of proceedings 

138. As far as possible, multiplicity of legal proceedings shall be avoided.   

The 2012 decision of Linett v. Linett88 suggests the “all inclusive lawsuit” approach.  

The parties in that case owned a corporation and were beneficiaries of a trust. The 

family law, corporate law, and trust issues were intermingled. Justice Greer allowed 

the wife’s motion to add as parties to the family law action other shareholders of the 

corporation and trustees of the trust. She stated:  

38      In my view, it makes sense to combine all of these aspects into one claim. It would 

be a waste of the Court’s resources and time, with a duplication of evidence taking place 

in 3 actions if the new parties were not added as Respondents and if the amendments to 

the Application were not allowed. 

Gilmour v. Gilmour89 and Fleming v. Fleming90 also support the “all inclusive lawsuit” approach. 

 

 

James Herbert 

April 15, 2019 

 

 

 

 

 

                                                           
88 2012 CarswellOnt 15634, 2012 ONSC 6894, [2013] W.D.F.L. 2360, 223 A.C.W.S. (3d) 339. 

89 2009 CarswellOnt 564 68 R.F.L. (6th) 417, 174 A.C.W.S. (3d) 365. 
90 2013 CarswellOnt 18410, 2013 ONSC 7634. 

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90c43_f.htm#s138
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Schedule “A” 

Winding up by court 

 

 207.  (1)  A corporation may be wound up by order of the court, 

 (a) where the court is satisfied that in respect of the corporation or any of its affiliates, 

 (i) any act or omission of the corporation or any of its affiliates effects a result, 

 (ii) the business or affairs of the corporation or any of its affiliates are or have been carried on or conducted 
in a manner, or 

 (iii) the powers of the directors of the corporation or any of its affiliates are or have been exercised in a manner, 

that is oppressive or unfairly prejudicial to or that unfairly disregards the interests of any security holder, 
creditor, director or officer; or 

 (b) where the court is satisfied that, 

 (i) a unanimous shareholder agreement entitled a complaining shareholder to demand dissolution of the 
corporation after the occurrence of a specified event and that event has occurred, 

 (ii) proceedings have been begun to wind up voluntarily and it is in the interest of contributories and creditors 
that the proceedings should be continued under the supervision of the court, 

 (iii) the corporation, though it may not be insolvent, cannot by reason of its liabilities continue its business and 
it is advisable to wind it up, or 

 (iv) it is just and equitable for some reason, other than the bankruptcy or insolvency of the corporation, that it 
should be wound up; or 

 (c) where the shareholders by special resolution authorize an application to be made to the court to wind up the 
corporation.  R.S.O. 1990, c. B.16, s. 207 (1). 

Court order 

 (2)  Upon an application under this section, the court may make such order under this section or section 248 as it 
thinks fit.  R.S.O. 1990, c. B.16, s. 207 (2). 

 

 

 

Oppression remedy 

 248.  (1)  A complainant and, in the case of an offering corporation, the Commission may apply to the court for an 
order under this section.  1994, c. 27, s. 71 (33). 

Idem 

 (2)  Where, upon an application under subsection (1), the court is satisfied that in respect of a corporation or any of 
its affiliates, 

 (a) any act or omission of the corporation or any of its affiliates effects or threatens to effect a result; 

 (b) the business or affairs of the corporation or any of its affiliates are, have been or are threatened to be carried on 
or conducted in a manner; or 

 (c) the powers of the directors of the corporation or any of its affiliates are, have been or are threatened to be 
exercised in a manner, 

that is oppressive or unfairly prejudicial to or that unfairly disregards the interests of any security holder, creditor, 
director or officer of the corporation, the court may make an order to rectify the matters complained of.  R.S.O. 1990, 
c. B.16, s. 248 (2). 

 

 

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90b16_f.htm#s207s1
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90b16_f.htm#s207s2
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90b16_f.htm#s248s1
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90b16_f.htm#s248s2
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Court order 

 (3)  In connection with an application under this section, the court may make any interim or final order it thinks fit 
including, without limiting the generality of the foregoing, 

 (a) an order restraining the conduct complained of; 

 (b) an order appointing a receiver or receiver-manager; 

 (c) an order to regulate a corporation’s affairs by amending the articles or by-laws or creating or amending a 
unanimous shareholder agreement; 

 (d) an order directing an issue or exchange of securities; 

 (e) an order appointing directors in place of or in addition to all or any of the directors then in office; 

 (f) an order directing a corporation, subject to subsection (6), or any other person, to purchase securities of a 
security holder; 

 (g) an order directing a corporation, subject to subsection (6), or any other person, to pay to a security holder any 
part of the money paid by the security holder for securities; 

 (h) an order varying or setting aside a transaction or contract to which a corporation is a party and compensating 
the corporation or any other party to the transaction or contract; 

 (i) an order requiring a corporation, within a time specified by the court, to produce to the court or an interested 
person financial statements in the form required by section 154 or an accounting in such other form as the court 
may determine; 

 (j) an order compensating an aggrieved person; 

 (k) an order directing rectification of the registers or other records of a corporation under section 250; 

 (l) an order winding up the corporation under section 207; 

 (m) an order directing an investigation under Part XIII be made; and 

 (n) an order requiring the trial of any issue.  R.S.O. 1990, c. B.16, s. 248 (3). 

Idem 

 (4)  Where an order made under this section directs amendment of the articles or by-laws of a corporation, 

 (a) the directors shall forthwith comply with subsection 186 (4); and 

 (b) no other amendment to the articles or by-laws shall be made without the consent of the court, until the court 
otherwise orders.  R.S.O. 1990, c. B.16, s. 248 (4). 

Shareholder may not dissent 

 (5)  A shareholder is not entitled to dissent under section 185 if an amendment to the articles is effected under this 
section.  R.S.O. 1990, c. B.16, s. 248 (5). 

 

Where corporation prohibited from paying shareholder 

 (6)  A corporation shall not make a payment to a shareholder under clause (3) (f) or (g) if there are reasonable 
grounds for believing that, 

 (a) the corporation is or, after the payment, would be unable to pay its liabilities as they become due; or 

 (b) the realizable value of the corporation’s assets would thereby be less than the aggregate of its liabilities.  R.S.O. 
1990, c. B.16, s. 248 (6). 

 

 

 

 

 

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90b16_f.htm#s248s3
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90b16_f.htm#s248s4
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90b16_f.htm#s248s5
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90b16_f.htm#s248s6
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