
DISABILITY PENSIONS AND  

THE EQUALIZATION OF NET FAMILY PROPERTY  

 

By James Herbert1 

 

PART I - SUMMARY 
 

 

The top six things that every family law lawyer should know about disability pensions 

are: 

 

1. Disability pensions are not “property” within the meaning of the FLA and are not 

included in a party’s NFP.  This is based on the trial decision of Justice Aitken in 

Hamilton v. Hamilton2 and the Court of Appeal decision in Lowe  v. Lowe3.  This 

is subject to one exception – see point # 3. 

 

2. Hamilton and Lowe include a general analysis of what is and what is not 

“property” which is useful when there is a question about whether other “assets” 

are property.   

 

3. The general rule that “disability pensions are not property” is subject to one 

exception for “hybrid” retirement / disability pensions which are property and are 

included in NFP.  

 

4. There is a difference between the disability pension itself (the stream of income) 

and an accumulation of disability pension payments as of the date of separation. 

The former is not property; the latter is property within the FLA. 

 

5. An accumulation of disability pension payments as of separation is property but  

 

a. will be excluded from NFP under section 4(2)3 of the FLA if the accumulated 

payments can be characterized as compensation for the injury itself.  

 

b. will  not be excluded under section 4(2)3 if the accumulated payments can be 

characterized as compensation  for economic loss up to the date of separation. 

 

                                                        
1 James Herbert is a partner with Chappell Bushell Stewart LLP in Toronto 

2 Hamilton v. Hamilton [2005] O.J. No. 3050; 18 R.F.L. (6th) 115; 141 A.C.W.S. (3d) 80; 2005 
CarswellOnt 3102 [hereinafter referred to as “Hamilton”] 

3 Lowe v. Lowe [2006] O.J. No. 132; 78 O.R. (3d) 760; 263 D.L.R. (4th) 588; 22 R.F.L. (6th) 438; 145 
A.C.W.S. (3d) 107 (Court of Appeal) [hereinafter referred to as Lowe] 
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6. Income from disability pensions is income for purposes of child support and 

spousal support.  

These points will be explained further in the rest of the paper. 

 

 

PART II - DEFINITIONS 
 

“Disability pension”  

 

In this paper, the term “disability pension” refers to the stream of income payable to a 

disabled person as a result of the disability.   It includes: 

 

1. Payments from employer sponsored group disability insurance 

2. Disability benefits paid through private insurance companies 

3. CPP disability benefits 

4. Workers Compensation Board (WCB) or Workplace Safety Insurance Board 

(WSIB) disability benefits  

5. Disability benefits paid from any provincial government 

6. Disability benefits paid through retirement pensions 

7. Disability pensions paid as a result of service in the military.  

 

The distinction between the disability pension and accumulated disability pension 

payments  

It is important to understand the difference between: 

1. the disability pension – the stream of payments to be received after separation 

date; and, 

 

2. accumulated pension payments received prior to the date of separation. 

This paper argues that the two things should be treated differently for purposes of 

equalization, so the difference must be kept in mind. 

It is not uncommon for there to be a significant accumulation of disability pension 

payments as of separation, so the treatment of those payments is not an academic issue. 

 

PART III – THE DISABILITY PENSION (the stream of income) 

Introduction  

 

All family law practitioners know that retirement pensions are included in a party’s NFP.  
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Disability benefits, at least superficially, are similar to retirement pensions. In both cases, 

a stream of income is paid to the spouse. Often this stream of payments is the spouse’s 

most significant income source.   

 

There is an  obvious incentive for the “other spouse”  (the one not receiving the disability 

pension) to argue that the disability pension is property and that it should be valued and 

included in the NFP of the disabled spouse, just as a retirement pension would be.  This 

has lead to a great deal of case law. 

 

 

Summary of case law up to Hamilton and Lowe 

For about 20 years after the passage of the Family Law Act, the case law was inconsistent 

on these questions: 

1. Are disability pensions property? 

 

2. If they are property, are they excluded under s. 4(2)3 of the FLA? 

 

3. If they are property and are not excluded, should s. 5(6) of the FLA be used to 

prevent the sharing of the disability pension? 

 

Hamilton and Lowe establish that most disability pensions are not property 

Fortunately, the inconsistency in the case law has been resolved. 

First, in 2005, Justice Catherine Aitken released her reasons in Hamilton v. Hamilton4.  

This lengthy decision reviews the case law on disability pensions from the passage of the 

FLA onwards. Justice Aitken concludes that disability pensions are not property and are 

not to be included in the equalization process. This is subject to an exception for “hybrid” 

disability / retirement pensions which will be explained below. 

In Lowe v. Lowe, the Court of Appeal endorsed Justice Aitken’s decision5.  

Lowe was followed in Lamothe v. Lamothe.6 

Hamilton was endorsed in Newfoundland (Burry v. Burry)7 and Alberta (Hotton v. 

Hotton).8 

                                                        
4 Supra, note 2 

5 Supra, note 3. 

6 Lamothe v. Lamothe [2006] O.J. No. 5045 at paragraphs 25 to 31; 35 R.F.L. (6th) 148. 

7 Burry v. Burry [2005] N.J. No. 347 at paragraph 34; 2005 NLTD 184; 252 Nfld. & P.E.I.R. 78 

8 Hotton v. Hotton [2006] A.J. No. 8 at paragraph 31; 2006 ABQB 10; 153 A.C.W.S. (3d) 921 
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It is submitted that the earlier decisions which concluded that disability pensions were 

property should be considered overruled on this point. These decisions are: 

1. The trial level decision in Birce v. Birce9  

2. Iurincic v. Iurincic10 

3. Labelle v. Labelle11 

4. McKenzie v. McKenzie12  

5. Smith v. Smith13  

6. Snarjic v. Snarjic14  

7. Stewart v. Stewart 15 

8. Vanderaa v. Vanderaa16  

9. Yee v. Yee17  

 

Close examination of Hamilton v. Hamilton 

Justice Aitken’s decision in Hamilton is required reading for any lawyer dealing with this 

issue.  

The facts were: 

• The parties were married in 1981, separated in 2000 and divorced in 2003 

                                                        
9 Birce v. Birce [2000] O.J. No. 1561 at paragraph 17; 7 R.F.L. (5th) 256; 96 A.C.W.S. (3d) 1010 

10 Iurincic v. Iurincic [1998] O.J. No. 2197 at paragraph 67; 69 O.T.C. 81; 40 R.F.L. (4th) 258; 80 
A.C.W.S. (3d) 113 

11 Labelle v. Labelle [2003] O.J. No. 5533 at paragraphs 26 to 29; [2003] O.T.C. 1162; 128 A.C.W.S. (3d) 
755 

12 McKenzie v. McKenzie [2002] O.J. No. 4844 at paragraph 38; [2002] O.T.C. 972; 30 R.F.L. (5th) 351; 
118 A.C.W.S. (3d) 856 

13 Smith v. Smith [1996] O.J. No. 1004 at paragraph 4; 22 R.F.L. (4th) 228; 62 A.C.W.S. (3d) 112 

14 Snarjic v. Snarjic  [1999] O.J. No. 1339 at paragraph 8; 94 O.T.C. 392; 87 A.C.W.S. (3d) 742 

15 Stewart v. Stewart [2001] O.J. No. 6249 at paragraph 9; 23 R.F.L. (5th) 372 

16Vanderaa v. Vanderaa [1995] O.J. No. 4139 at paragraph 49; 18 R.F.L. (4th) 393; 60 A.C.W.S. (3d) 
563 

17 Yee v. Yee [1990] O.J. No. 784 at paragraph 4; 25 R.F.L. (3d) 366; 20 A.C.W.S. (3d) 1246 (Court of 
Appeal) 
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• As of the date of separation, the husband was 53 and the wife was 50 

• The wife suffered a terrible back injury in 1994  

• As of the date of separation, the wife was receiving a CPP disability pension 

of $678 per month and a further disability pension from Sunlife of $1110 per 

month 

• The husband argued that both pensions should be valued and included in the 

wife’s Net Family Property. 

 

Justice Aitken concluded that the two pensions were not property and not included in her 

NFP.  Her reasons can be summarized as follows: 

 

Reason # 1 - Disability pensions are not savings 

 

First,  the disability pension is not a form of savings.  A person who pays premiums for 

disability insurance is not accumulating any wealth. A person pays the premium and 

obtains nothing but the peace of mind of knowing that there is coverage in the event of a 

disability.  If the person stops paying the premiums, there is no accumulated wealth.   See 

paragraph 101-103. 

 

As Justice Aitken states at paragraph 102:  “There is nothing ‘in the bank’ as a form of 

savings.”  

 

By contrast, a retirement pension is a form of savings. With each contribution, the 

contributor is building an asset. Even if the contributions stop, there is still an asset.  

 

Disability pensions resemble insurance more than savings. 

 

Similar reasoning was also employed in the Saskatchewan case of Czemeres v. 

Czemeres18 and the New Brunswick case of Leger v. Leger19, where there were issues of 

whether disability pensions were property. 

  

 

Reason # 2 – there is no right to the stream of income 

 

Second, the disabled person does not have the right to the stream of income as of the date 

of separation.  The disabled person must  do certain things, after separation, to continue 

to receive the benefits. In particular, the disabled person must meet the ongoing 

requirements of the disability plan, such as ongoing assessments by the insurer.  The 

disabled person must earn the pension, after separation, by continuing to be disabled. 

 

                                                        
18 Czemeres v. Czemeres [1991] S.J. No. 243 at page 7-8; 92 Sask.R. 1; 32 R.F.L. (3d) 243; 26 A.C.W.S. 
(3d) 1303 

19Leger v. Leger  [1994] N.B.J. No. 30 at paragraphs 4 to 9; 111 D.L.R. (4th) 76; 143 N.B.R. (2d) 148; 1 
R.F.L. (4th) 294 
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By contrast, a person receiving a retirement pension does have a right to the pension.  

The retired person does not have to do anything to receive his / her retirement pension.  

 

An interest in trust is similar to a retirement pension in this respect. The beneficiary does 

not have to do anything to receive the payments from the trust.    

 

In Brinkos v. Brinkos20, the Court of Appeal found that a life interest in income from a 

trust was property. In Hamilton, Justice Aitken finds that this is different from the 

disability pension because the recipient of the trust income  does not have to do anything 

to earn the income whereas the recipient of the disability pension has to do something – 

he / she must meet the eligibility requirements of the disability plan on an ongoing basis 

after separation.  

 

Reason # 3 – disability pensions are similar to income streams that are not “property” 

 

It is clear that income from employment is not property to be included in NFP.  Disability 

pensions are paid as a substitute for the employment earnings. If the employment 

earnings are not property, then why should the stream of income paid in substitution for 

those earnings be an asset? 

 

Disability pensions are also comparable to EI benefits. Both are paid to workers in 

substitution for employment earnings. EI benefits are not “property”; why should 

disability benefits be treated differently? 

 

 

Reason # 4 – disability pensions are unrelated to the marital partnership 

 

The purpose of the FLA is to ensure sharing of property accumulated in the marriage 

partnership through the joint efforts of the spouses. 

 

That is not the case with disability pensions: “disability benefits are not payable to a 

spouse due to the joint contributions of both spouses in one form or another to the 

marriage partnership.” See paragraph 124 

 

This reasoning was based in part on the 1990 case of Pallister v. Pallister21,  where 

Justice Misener said that the definition of “property” under the FLA must be informed by 

the purposes of the Act: 

 

The Family Law Act purposely eschews any attempt to equalize all the assets owned 

at the date of separation. Rather it seeks only to equalize the assets the accumulation 

of which occurred during the marriage, and then only those assets that can fairly be 

                                                        
20 Brinkos v. Brinkos [1989] O.J. No. 1140; 69 O.R. (2d) 225; 60 D.L.R. (4th) 556; 33 O.A.C. 295; 34 
E.T.R. 55; 20 R.F.L. (3d) 445; 16 A.C.W.S. (3d) 230 

21 Pallister v. Pallister [1990] O.J. No. 2091 at page 9; 29 R.F.L. (3d) 395; 23 A.C.W.S. (3d) 782 
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said to bear some relationship to the partnership that the marriage is said to create. 

(page 9) 

…. 
 

Mrs. Pallister's pension arose solely because of an illness or a disability or, if you 

like, an injury that she suffered, and that, by definition, is entirely unconnected with 

any of the incidents of the marriage partnership. Whether she suffered that illness or 

disability during the marriage or before the marriage is of no consequence. It simply 

has no relationship to the marriage partnership whenever suffered - no more 

relationship than would periodic damages paid to her as a result of a motor vehicle 

accident or, for that matter, no more relationship than Mr. Pallister's inheritance, 

had he received it prior to the separation rather than after the separation.(page 9) 

 

 

 

Reason # 5 – CPP pension credits should not be double counted  

 

To include the CPP disability pension in the NFP would lead to double counting of the 

disabled spouse’s CPP pension credits. A CPP disability pension is partially based on the 

person’s CPP credits.  First, the credits would be valued and accounted for in the 

equalization calculation. Second, the credits would be valued and divided when the CPP 

pension was divided under the “credit splitting” provisions of the CPP legislation. 

 

 

Reason # 6 – double dipping problems 

 

Including the disability pension in NFP would lead to double dipping problems when it 

came time to determine support issues. 

 

 

Close examination of Lowe v. Lowe22 

In Lowe, the Court of Appeal endorsed Justice Aitken’s decision in Hamilton, making 

Hamilton the leading case on point. 

In Lowe, the facts were: 

• The parties were married in 1984 

• The husband suffered an injury at employment in 1985 

• The husband received a Workplace Safety Insurance Board (WSIB) pension 

of $221.15 plus a supplementary WSIB pension of $227.90 per month 

• The parties separated in 2003. 

                                                        
22  Supra, note 3. 
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The Applications judge found that the WSIB pension was property and included it in the 

husband’s NFP.  

The Court of Appeal reversed the decision. Justice Sharpe found that the WSIB pension 

was not property. His reasons are very similar to reasons 1 to 4 of Hamilton as  described 

above.  Justice Sharpe makes no comment on reasons 5 to 6 from Hamilton. 

Justice Sharpe quotes at length from Hamilton. At paragraph 16, he says “I find Justice 

Aitken’s decision compelling and agree with her conclusion that disability benefits 

should not be considered family property for equalization purposes.” 

Justice Sharpe also approved of the reasoning from Pallister quoted above  (see 

paragraphs 12-14 of Lowe). 

The exception: “hybrid” retirement / disability pensions 

“Hybrid” retirement /disability pensions are property and are included in Net Family 

Property. 

What are “hybrid” retirement / disability pensions and how are they different from other 

disability pensions? 

These plans are “hybrid” in that they are part of a larger retirement pension plan. These 

hybrid plans allow for early retirement if a worker becomes disabled.  The worker 

becomes disabled, and then is allowed to retire early, and draw upon the retirement 

pension that he / she has built up over the years.  

Non “hybrid” disability pensions are unrelated to any retirement pension plan. When the 

worker receives pension payments, he /she is not drawing upon an asset accumulated 

over many years. 

The key distinction between hybrid retirement / disability pension plans and non hybrid 

disability pensions is that in the case of the hybrid plan, the worker is drawing upon the 

retirement pension that he / she has accumulated over the years whereas in the case of the 

non hybrid plan, the worker is not drawing upon accumulated savings.    

The exception for hybrid disability pensions originates in McTaggart v. McTaggart23. In 

that case, Justice Huneault found that the husband’s INCO pension was property and was 

not excluded because it was “part and parcel of an overall employee pension benefit plan 

totally funded by the company. The witness, Terry Duncan, supervisor of benefits for 

Inco, has testified that the benefits received by the respondent represent a level of income 

earned by the employee for services rendered.”24.  

 

                                                        
23 McTaggart v. McTaggart [1993] O.J. No. 2533; 50 R.F.L. (3d) 110; 43 A.C.W.S. (3d) 605 

24 Ibid. at paragraph 19. 
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In Brignolio v. Brignolio25, Justice Poupore dealt with the same INCO hybrid retirement / 

disability pension plan but came to a different conclusion. He found that it was not 

excluded because it was a true disability plan which could be terminated if medical 

exams showed that the spouse was no longer disabled.  

 

The difference between McTaggart and Brignolio is that in the former, the court saw the 

disability pension as something that the spouse had earned over the years and was now 

drawing on, whereas in the latter, the court saw the disability pension as a “true” 

disability pension which could be cut off if the spouse ceased to be disabled. 

 

Both Hamilton (paragraphs 54 to 55, 59, 64, 102, 113), and  Lowe (paragraph 17) endorse 

the reasoning in McTaggart, and  uphold the distinction between hybrid retirement /  

disability pensions and other disability pensions. 

 

In Hamilton, Justice Aitken praised the McTaggart decision and her comments further 

elaborate the difference between a “hybrid” and “non hybrid” disability pension: 

 

Again, this result is consistent with the philosophy of the Act that the value of 

benefits earned during the marriage, and not dependent on service following 

separation, be shared by the spouses. The pension dealt with in McTaggart had the 

attributes of a retirement pension, rather than a disability pension. The employee's 

disability simply provided the reason why he could start to collect his retirement 

pension at a date earlier than what otherwise would have been an available 

starting date for the pension. 

 

 

It is submitted that McTaggart is a better precedent than is Brignolio, given the 

favourable comments about McTaggart in Lowe and Hamilton. 

 

Maphangoh v. Maphangoh26 is a more recent Court of Appeal decision making the 

distinction between hybrid and non hybrid disability pensions. 

 

Implications of Hamilton and Lowe beyond disability pensions 

Questions of whether something is or is not “property” will continue to arise in the future.    

It is submitted that Hamilton and Lowe will be helpful in resolving future disputes. 

Justice Hamilton’s six reasons (the first four of which were endorsed by the Court of 

Appeal in Lowe) can be used as criteria for determining whether other items are or are not 

property. 

                                                        
25 Brignolio v. Brignolio [1997] O.J. No. 1075 at paragraphs 43-44; 29 O.T.C. 251; 70 A.C.W.S. (3d) 42 

26 Maphangoh v. Maphangoh [2007] O.J. No. 2409 at paragraph 12; 2007 ONCA 449; 225 O.A.C. 85; 39 
R.F.L. (6th) 46; 158 A.C.W.S. (3d) 790; 2007 CarswellOnt 3906 
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PART IV – ACCUMULATED DISABILITY PENSION 

PAYMENTS 

 

Introduction 

Part II of this paper defined the terms “disability pension” and “accumulated disability 

pension payments.” 

The following hypothetical will be referred to in this Part.  

Assume that:  

• The husband and wife are married in 1990 

• the wife is injured at work in June 2002 

• the wife receives a CPP disability pension of $1,000 per month, commencing on 

July 1, 2002 

• the husband and wife separate on June 30, 2005 

• as of the date of separation, the wife has been receiving disability benefits for 

three years. The total amount received is $36,000 (36 months x $1000 per month). 

• of the $36,000 received, the wife has spent $26,000 and saved $10,000 

• she has $10,000 is in a sole savings account 

• therefore, as of valuation date, the wife has: 

 

o a stream of income expected to be received after the date of separation 

 

o $10,000 in saved disability pension payments. 

The stream of payments after separation is the pension itself. 

The $10,000 is accumulated pension payments. 

Part III of this paper dealt with the treatment of the pension itself under the FLA. 

This Part will deal with the treatment of accumulated disability pension payments. 

 

Implications of Hamilton and Lowe for accumulated pension payments 

Hamilton and Lowe make it clear that the pension itself is not property and not part of the 

NFP calculation.  

Hamilton and Lowe do not explicitly address the issue of whether accumulated disability 

pension payments are property.  There was no issue of accumulated payments in either 

case.  It is submitted that Hamilton and Lowe implicitly suggest that accumulated 

disability pension payments are property.  See in particular paragraph 67 of Hamilton. 
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There are three issues with respect to accumulated disability pension payments: 

1. Are they property? 

2. If they are property, are they excluded under s. 4(2)3 of the FLA? 

3. If they are property and are not excluded, can s. 5(6) of the FLA be invoked to 

avoid sharing them with the other spouse? 

 

Issue # 1 -  Are accumulated pension payments property? 

It is submitted that accumulated pension payments should be considered property, for two 

reasons. 

First, the logic of the Hamilton and  Lowe decisions implicitly supports this conclusion  

(although the point was not dealt with explicitly in either case). 

Recall Justice Aitken’s reasons in Hamilton for determining that disability pensions are 

not property: 

1-Disability pensions are not savings 

2- There is no right to the stream of income 

3- Disability pensions are similar to income streams that are not “property” 

4- Disability pensions are unrelated to the marital partnership 

5- CPP pension credits should not be double counted 

6- Double dipping problems 

It is submitted that these reasons lead to a different conclusion for the accumulated 

pension payments than for the pension itself.   

Referring to the hypothetical where the wife had $10,000 in accumulated pension 

payments in the bank It is submitted that five of the six reasons militate in favour of the 

conclusion that the $10,000 is property: 

1 -The $10,000 is savings 

2- The wife does have the right to the money. It is in her bank account 

3 – the $10,000 in the bank does not resemble an income stream 

5 – there would be no double counting issue because the CPP credit split would 

only divide the pension from  the date of the separation onwards 

6 – there would be no double dipping issues because the $10,000 in the bank is 

something that accumulated up to the date of separation.  The stream of income 

after separation is a post separation entitlement and is distinct from the $10,000. 

Second, there is case law which supports the proposition that the accumulated disability 

pension payments are property.  
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In Sutton v. Davidson27, the Alberta Court of Appeal found that a severance payment to 

the husband received before separation was property and subject to division under the 

Alberta legislation. It stated: 

“Income which is saved becomes property. It does not forever remain income. If it 

is earned and saved within the term of the marriage then it is property subject to 

distribution”.28 

In Kelly v. Kelly29, the wife was injured during the marriage. Her WCB claim was 

initially rejected but was finally accepted after separation.  After separation, she received 

a lump sum payment of $14,558 for the period of the date of the injury to the date of 

separation. In other words, she had a receivable on the date of separation of $14,488. 

Justice Kerr found that the $14,558 receivable was property, although he later found that 

it was excluded under 4 (3) of the FLA. (Page 3) 

This decision suggests that the $10,000 in the bank in the hypothetical is property. If a 

receivable is property, then surely money in the bank must be too. 

In the 1994 decision of Fahner v. Fahner30, the husband received a lump sum payment of 

$8952 in disability pension before the separation. He still had the money on separation 

date.  Justice Gordon found that it was property.31  

For similar reasoning, see also Onofrio v.  Onofrio.32 

Issue # 2 - If accumulated pension payments are property, are they excluded under s. 4 

(3)2 of the FLA? 

It seems clear from the discussion above that the accumulated payments are property.  

 

Is it therefore inevitable that the accumulated payments will be included in NFP? No. 

Referring back to the hypothetical above, the wife can still argue that the $10,000 should 

not be included in her NFP, on the basis that it is excluded property under s. 4 (2) 3 of the 

FLA. 

 

                                                        
27 Sutton v. Davidson [1999] A.J. No. 1138; 1999 ABCA 280; 76 Alta. L.R. (3d) 216; 244 A.R. 126; 1 
R.F.L. (5th) 157; 91 A.C.W.S. (3d) 1000 

28 Ibid. paragraph 30 

29 Kelly v. Kelly [1987] O.J. No. 1310; 8 R.F.L. (3d) 212; 5 A.C.W.S. (3d) 33 

30 Fahner v. Fahner [1994] O.J. No. 233; 45 A.C.W.S. (3d) 930 

31Ibid. at paragraph 22 

32 Onofrio v.  Onofrio [2002] O.J. No. 345 at paragraphs 40-43; [2002] O.T.C. 62; 22 R.F.L. (5th) 379; 
111 A.C.W.S. (3d) 542 
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S 4(2)3 allows for the exclusion from NFP of “Damages or right to damages for personal 

injuries, nervous shock, mental distress or loss of guidance, care  and companionship, or 

the part of a settlement that represents those damages.” 

 

There are many cases which deal with the question of whether a disability pension falls 

into this exclusion.  Before Hamilton and Lowe, most cases simply assumed that a 

disability pension was property, and then went on to the question of whether it was 

excluded property. 

 

Obviously, that case law has been superseded with respect to the pension itself; now that 

we know that the pension itself is not property, there is no question of whether it is 

excluded property.  

 

However, it is submitted that the case law is still relevant to accumulated disability 

pension payments, which are property.  

 

In Hamilton itself, there was an obiter comment that neither section section 4 (2) 3 nor s. 

5 (6) of the FLA relate to disability pensions: “My own view is that neither of these two 

sections has any application to disability pensions.” (paragraph 148).  

 

However this was one line of a very lengthy decision, the focus of which was whether 

disability pensions are property. It is submitted that this comment does not determine the 

question of whether accumulated pension payments (which are property) are excluded. 

 

The majority of the cases dealing with whether or not disability pensions are excluded 

property focus on the question of whether the disability pension payments are for the 

injury itself, or for the economic loss flowing from the injury.  

 

If the disability pension payments are for the injury itself, they are excluded under s. 4 (2) 

3 of the FLA; they can be more easily fit within the language of the statute, which talks 

about “personal injuries” but not about economic loss. 

If the disability pension payments are for the economic loss flowing from the disability, 

they are not excluded. 

For example, in Onofrio v. Onofrio33, Justice Stortini stated: 

It appears that "damages or a right to damages for personal injuries" are excluded 

property by virtue of s. 4(2)3. Therefore, benefits paid for economic loss should not 

be excluded from net family property; while benefits paid for non-economic loss 

should be excluded.  

 

                                                        
33 Ibid. at paragraph 40 
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Therefore it will be necessary to closely examine the basis for the payments, including 

any statutory provisions, insurance policies, application forms and correspondence from 

the source of the payments. 

There are numerous cases which focus on “the injury itself” versus “economic loss” 

question: 

1. Arvelin v. Arvelin34 (WCB payments held to be for loss of income and not 

excluded) 

2. Barkwell v. Barkwell35 (damages award in a tort action were for rehabilitation and 

not wage loss and therefore excluded). 

3. Burry v. Burry  36 (War Veteran’s pension excluded as it is considered as being 

paid for personal injury rather than economic loss). 

 

4. Buske v.  Buske37 (WCB benefits held to be excluded because they were held to be 

compensation for personal injury) 

 

5. Elliot v. Elliot38 (Tort damages for personal injury are excluded. Damages for lost 

wages are not excluded to the extent that they are for the period up to the date of 

separation. Damages for wage loss for the period after separation are excluded).  

 

6. Fahner v. Fahner39  (lump sum CPP disability payment excluded as it was held to 

be for the injury itself rather than economic loss)  

 

7. Kelly v. Kelly 40 (WCB award excluded as considered to be for the injury itself 

rather than loss of earnings) 

 

8. Kowalski v. Kowalski41 (tort damages excluded to the extent that they were for 

pain and suffering; to the extent that they were for economic loss, they were not 

excluded) 

                                                        
34 Arvelin v. Arvelin [1996] O.J. No. 412 at paragraph 28; 20 R.F.L. (4th) 87; 61 A.C.W.S. (3d) 308 

35 Barkwell v. Barkwell(1990) W.D.F.L. 1013 at pages 11-12 

36 Burry v. Burry  [2005] N.J. No. 347 at paragraph 32; 2005 NLTD 184; 252 Nfld. & P.E.I.R. 78; 143 
A.C.W.S. (3d) 709 

37  Buske v.  Buske [1988] O.J. No. 3036 at page 7; 63 O.R. (2d) 749; 12 R.F.L. (3d) 388; 9 A.C.W.S. (3d) 
37 

38 Elliot v. Elliot [1995] O.J. No. 170 at paragraphs 49, 61; 10 R.F.L. (4th) 424; 53 A.C.W.S. (3d) 333 

39 Supra, note 30 at paragraph 26 

40 Supra, note 29 at page 3 

41 Kowalski v. Kowalski [1997] O.J. No. 4050 at paragraphs 48-49; 74 A.C.W.S. (3d) 622 
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9. Nuttal v. Rea42 (tort damages excluded from division of property to the extent that 

they were for pain and suffering) 

 

10. Onofrio v. Onofrio43(WCB payments held to be for economic loss and not 

excluded)  

 

11. Shaver v.  Shaver44 (tort damages excluded to the extent that they were for pain 

and suffering; to the extent that they were for economic loss they were not 

excluded. Justice Aitken praised this reasoning in Hamilton, at paragraph 53).  

 

12. Smith v. Smith45 (lump sum WCB payment held to be for economic loss and not 

excluded)  

 

13. Snarjic v. Snarjic46 (WCB benefits were excluded  because they were for non 

economic loss and were paid in replacement to tort damages; CPP benefits not 

excluded as they were for wage loss) 

 

14. Vanderaa v. Vanderaa47 (Tort damages for personal injury are excluded. 

Damages for lost wages are not excluded to the extent that they are for the period 

up to the date of separation. Damages for wage loss for the period after separation 

are excluded. Husband’s long term disability pension was property but was 

excluded). 

 

There is one further refinement of the “injury itself” versus “economic loss” approach 

described above. Some of the cases referred to above deal with tort damages flowing 

from personal injuries. In particular, a spouse has received an award for pain and 

suffering, and a separate award for economic loss. There is no doubt that the award for 

pain and suffering is excluded. As for the economic loss, most cases say that the portion 

of the economic loss relating to the pre separation period is not excluded, while the 

economic loss relating to the post separation period is excluded. The theory is that the 

injured spouse would not have had to share his / her wages after separation if he / she had 

not been injured so should not have to share  the award for economic loss for the period 

after separation. 

 

                                                        
42 Nuttal v. Rea [2005] A.J. No. 227 at paragraphs 238, 239, 242, and 257; [2005] 8 W.W.R. 244; 44 
Alta. L.R. (4th) 42; 374 A.R. 1; 14 R.F.L. (6th) 290; 2005 CarswellAlta 278 

43 Supra, note 32 at paragraph 40. 

44 Shaver v.  Shaver [1991] O.J. No. 2198 at page 13; 37 R.F.L. (3d) 117; 30 A.C.W.S. (3d) 704 

45 Smith v. Smith [1996] O.J. No. 1004 at paragraphs 5-6; 22 R.F.L. (4th) 228; 62 A.C.W.S. (3d) 112 

46 Snarjic v. Snarjic [1999] O.J. No. 1339; 94 O.T.C. 392; 87 A.C.W.S. (3d) 742 

47 Supra, note 16 at paragraphs 20, 28, 29, and 33-51 
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Cases which support this proposition are:  

• Hamilton48  

• Smith v. Smith49  

• Vanderaa v. Vanderaa50  

• Elliot v. Elliot51  

 

For a contrary view see, Kowalski  v. Kowalski52(paragraph 48). 

 

This issue is of limited relevance to accumulated disability pension payments, as 

disability pensions are usually periodic payments, not lump sums. There will be very few 

cases where a spouse has received a lump sum disability payment which relates to a time 

period after separation.  

  

There are cases which define the section 4(2)3 exclusion differently; in other words, they 

do not focus on the “injury itself vs. economic loss” question.  These cases are cited  here 

for completeness but it is submitted that they are no longer good law, because of the 14 

cases cited above which take a different approach. 

 

1. Balcombe v. Balcombe53 is a 1990 decision of the Divisional Court which seems to 

state that all disability pensions are excluded property, whether they are paid for the 

injury itself or for loss of income. See paragraph 2.  Although this is a decision of the 

Divisional  Court, it is submitted that it would not likely be followed today, for 

several reasons. First, this is one sentence of a short decision; there is no analysis on 

point. Second, the decision was criticized in Hamilton, which was later adopted in 

Lowe. Third, there is substantial case law coming later which upholds the “pain and 

suffering” versus “loss of income” distinction.  

 

 

2. de Champlain v. de Champlain54 -  the exclusion should be interpreted broadly, so as 

to  include all payments flowing from an accident including payments for economic 

loss. This case was decided very soon after the FLA came into  force and has not been 

followed by other cases. 

 

                                                        
48 Supra, note 2 at paragraph 63 

49 Supra, note 45 at paragraphs 9-10 

50 Supra, note 16 at paragraph 29 

51 Supra, note 38 at paragraph 62. 

52 Supra, note 41 at paragraph 48 

53 Balcombe v. Balcombe [1990] O.J. No. 2248; 42 O.A.C. 150; 30 R.F.L. (3d) 177; 24 A.C.W.S. (3d) 354 

54 de Champlain v. de Champlain [1986] O.J. No. 368; 2 R.F.L. (3d) 22; 37 A.C.W.S. (2d) 207 
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3. Fortin v. Fortin55- a disability pension excluded under section 4 2 (3) – without any 

explanation or analysis. 

 

4. Iurincic v. Iurincic56 – the section 4 (2) 3 exclusion should be defined narrowly; it is 

limited to tort based compensation. This would mean that disability pension payments 

would never be excluded as they are not damages for tort. This case has generally not 

been followed. 

 

5. Stewart v. Stewart57 – exclusion limited to tort damages inflicted or accidental injury 

(paragraph 14). This is one of the few  cases that agrees  with Iurincic on  the scope 

of the exclusion. It is inconsistent with the bulk of the cases. 

 

 

Issue #3 - If the accumulated pension benefits are property and are not excluded, can s. 5 

(6) of the FLA be invoked to avoid sharing them with the other spouse? 

The writer has not discovered any cases where a judge has invoked section 5 (6) of the 

FLA to prevent the sharing of a disability pension or accumulated benefits. 

However, there are cases where judges have said in obiter that they would have invoked 

section 5 (6) if there was no other basis to prevent the sharing of the disability. 

There are obiter comments to this effect in Kelly v. Kelly58, Balcombe v. Balcombe59 

Fahner v. Fahner60, Mead v Mead61, and Iurincic v. Iurincic62. In all of these cases, the 

court was able to avoid the sharing of the disability pension either by finding that it was 

not property or by finding that it was excluded. However, these decisions go on to say 

that if they had found otherwise on these issues that they would have employed section 5 

(6) to avoid the sharing of the disability pension. 

                                                        
55 Fortin v. Fortin  [1988] O.J. No. 1871 

56 Iurincic v. Iurincic [1998] O.J. No. 2197 at paragraphs 25 to 26; 69 O.T.C. 81; 40 R.F.L. (4th) 258; 80 
A.C.W.S. (3d) 113 

57  Stewart v. Stewart [2001] O.J. No. 6249 at paragraph 14; 23 R.F.L. (5th) 372 

58 Supra, note 29 

59 Supra, note 53 at paragraph 3 

60  Supra, note 30 at paragraph 28 

61 Mead v Mead [1990] O.J. No. 2539 at paragraph 9; 2 O.R. (3d) 49; 31 R.F.L. (3d) 101; 25 A.C.W.S. 
(3d) 508 

62 Supra, note 56 at paragraph 27 
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On the other hand, there are obiter comments in Vanderaa v. Vanderaa63 to the opposite 

effect.  

Also see Stewart v. Stewart, where the court said that the sharing of a disability pension 

seems unconscionable but given that none of the eight enumerated factors in s. 5(6) apply 

to this situation, there is no basis to order an unequal division.64 

It is clear from these decisions that there is a sense that the disability pension is personal 

to the disabled spouse and that it should not be shared.    

Obviously the test under section 5(6) is hard to meet. The cases cited in this section will 

give some hope to the spouse with accumulated, non excluded pension payments who 

wishes to employ s. 5(6) to avoid sharing. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                        
63 Supra, note 16 at paragraphs 58 to 60 

64 Supra, note 57 at paragraph 17 



P a g e  | 19 

 

TABLE OF CASES 

Arvelin v. Arvelin [1996] O.J. No. 412; 20 R.F.L. (4th) 87; 61 A.C.W.S. (3d) 308 

Balcombe v. Balcombe [1990] O.J. No. 2248; 42 O.A.C. 150; 30 R.F.L. (3d) 177; 24 
A.C.W.S. (3d) 354 

Barkwell v. Barkwell(1990) W.D.F.L. 1013  

Birce v. Birce [2000] O.J. No. 1561; 7 R.F.L. (5th) 256; 96 A.C.W.S. (3d) 1010 

Brignolio v. Brignolio [1997] O.J. No. 1075 at paragraphs 43-44; 29 O.T.C. 251; 70 
A.C.W.S. (3d) 42 

Brinkos v. Brinkos [1989] O.J. No. 1140; 69 O.R. (2d) 225; 60 D.L.R. (4th) 556; 33 
O.A.C. 295; 34 E.T.R. 55; 20 R.F.L. (3d) 445; 16 A.C.W.S. (3d) 230 

Burry v. Burry  [2005] N.J. No. 347; 2005 NLTD 184; 252 Nfld. & P.E.I.R. 78; 143 
A.C.W.S. (3d) 709 

Buske v.  Buske [1988] O.J. No. 3036; 63 O.R. (2d) 749; 12 R.F.L. (3d) 388; 9 A.C.W.S. 
(3d) 37 

Czemeres v. Czemeres [1991] S.J. No. 243; 92 Sask.R. 1; 32 R.F.L. (3d) 243; 26 A.C.W.S. 
(3d) 1303 

de Champlain v. de Champlain [1986] O.J. No. 368; 2 R.F.L. (3d) 22; 37 A.C.W.S. (2d) 

207 

Elliot v. Elliot [1995] O.J. No. 170, 61; 10 R.F.L. (4th) 424; 53 A.C.W.S. (3d) 333 

Fahner v. Fahner [1994] O.J. No. 233; 45 A.C.W.S. (3d) 930 

Fortin v. Fortin  [1988] O.J. No. 1871 

Hamilton v. Hamilton [2005] O.J. No. 3050; 18 R.F.L. (6th) 115; 141 A.C.W.S. (3d) 80; 
2005 CarswellOnt 3102  

Hotton v. Hotton [2006] A.J. No. 8; 2006 ABQB 10; 153 A.C.W.S. (3d) 921 

Iurincic v. Iurincic [1998] O.J. No. 2197; 69 O.T.C. 81; 40 R.F.L. (4th) 258; 80 A.C.W.S. 
(3d) 113 

Kelly v. Kelly [1987] O.J. No. 1310; 8 R.F.L. (3d) 212; 5 A.C.W.S. (3d) 33 

Kowalski v. Kowalski [1997] O.J. No. 4050; 74 A.C.W.S. (3d) 622 

Lamothe v. Lamothe [2006] O.J. No. 5045; 35 R.F.L. (6th) 148. 

Labelle v. Labelle [2003] O.J. No. 5533; [2003] O.T.C. 1162; 128 A.C.W.S. (3d) 755 



P a g e  | 20 

 

Leger v. Leger  [1994] N.B.J. No. 30; 111 D.L.R. (4th) 76; 143 N.B.R. (2d) 148; 1 R.F.L. 
(4th) 294 

Lowe v. Lowe [2006] O.J. No. 132; 78 O.R. (3d) 760; 263 D.L.R. (4th) 588; 22 R.F.L. 
(6th) 438; 145 A.C.W.S. (3d) 107 (Court of Appeal)  

Maphangoh v. Maphangoh [2007] O.J. No. 2409; 2007 ONCA 449; 225 O.A.C. 85; 39 
R.F.L. (6th) 46; 158 A.C.W.S. (3d) 790; 2007 CarswellOnt 3906 

McKenzie v. McKenzie [2002] O.J. No. 4844; [2002] O.T.C. 972; 30 R.F.L. (5th) 351; 
118 A.C.W.S. (3d) 856 

McTaggart v. McTaggart [1993] O.J. No. 2533; 50 R.F.L. (3d) 110; 43 A.C.W.S. (3d) 
605 

Mead v Mead [1990] O.J. No. 2539 at paragraph 9; 2 O.R. (3d) 49; 31 R.F.L. (3d) 101; 
25 A.C.W.S. (3d) 508 

Nuttal v. Rea [2005] A.J. No. 227; [2005] 8 W.W.R. 244; 44 Alta. L.R. (4th) 42; 374 
A.R. 1; 14 R.F.L. (6th) 290; 2005 CarswellAlta 278 

Onofrio v.  Onofrio [2002] O.J. No. 345; [2002] O.T.C. 62; 22 R.F.L. (5th) 379; 111 
A.C.W.S. (3d) 542 

Pallister v. Pallister [1990] O.J. No. 2091; 29 R.F.L. (3d) 395; 23 A.C.W.S. (3d) 782 

Shaver v.  Shaver [1991] O.J. No. 2198; 37 R.F.L. (3d) 117; 30 A.C.W.S. (3d) 704 

Smith v. Smith [1996] O.J. No. 1004; 22 R.F.L. (4th) 228; 62 A.C.W.S. (3d) 112 

Snarjic v. Snarjic  [1999] O.J. No. 1339; 94 O.T.C. 392; 87 A.C.W.S. (3d) 742 

Stewart v. Stewart [2001] O.J. No. 6249; 23 R.F.L. (5th) 372 

Sutton v. Davidson [1999] A.J. No. 1138; 1999 ABCA 280; 76 Alta. L.R. (3d) 216; 244 
A.R. 126; 1 R.F.L. (5th) 157; 91 A.C.W.S. (3d) 1000 

Vanderaa v. Vanderaa [1995] O.J. No. 4139; 18 R.F.L. (4th) 393; 60 A.C.W.S. (3d) 563 

Yee v. Yee [1990] O.J. No. 784; 25 R.F.L. (3d) 366; 20 A.C.W.S. (3d) 1246 (Court of 
Appeal) 

 

 

 

 

 

 

 

 


